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Hearing Transcript, Volume II, Dated October 12, 2017 [Pages 194-312].

OFFICIAL REPORT OF PROCEEDINGS
BEFORE THE

NATIONAL LABOR RELATIONS BOARD

REGION 3
In the Matter of:
Laborers International Union of Case No. 03-CB-196682
North America, Local Union of 03-CB-201412

North America, Local Union No.
91, (Scrufari Construction Co.,
Inc.)

and

Ronald J. Mantell and Ronald J.
Mantell, An Individual.

And

Scrufari Construction Co. Inc.

Place: Buffalo, New York
Dates: October 12, 2017
Pages: 194 through 312

Volume: 2

OFFICIAL REPORTERS
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Phoenix, AZ 85020
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 3

In the Matter of:

Case No. 03-CB~-196682
LABORER'S INTERNATIONAL UNION 03-CB-201412
OF NORTH AMERICA, LOCAL UNION
OF NORTH AMERICA, LOCAL UNION !
NO. 91, SCRUFARI CONSTRUCTION
CO, INC.),

and

RONALD J. MANTELL, AND RONALD
J. MANTELL, AN INDIVIDUAL.

and

SCRUFARI CONSTRUCTION CO, INC.,

The above-entitled matter came on for hearing, pursuant to
notice, before DAVID I. GOLDMAN, Administrative Law Judge, at
the Buffalo Hearing Room, Suite 630, 130 S. Elmwood Avenue,
Buffalo, New York 14202, on Thursday, October 12, 2017, 9:32

a.m.
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ROBERT L. BOREANAZ, ESQ.
LIPSITZ GREEN SCIME CAMBRIA LLP
42 Delaware Avenue, Suite, 120
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PROCEEDINGS

JUDGE GOLDMAN: All right. Back on the record. We'll get
started this morning with Respondent's case. I -- I did
consider the motion to dismiss. I'm -- I'm going to deny it.
Not on the merits at this point, but I want to consider the
case in light of the full record, just without prejudice, so
the Respondent to renew its argument and its post-trial brief.
But this -- the argument -- but the argument of the General
Counsel failed to make that a case. And then the -- I guess
the argument on the statute of limitations as well. And you're
free to raise that. But I'm going to consider it in light of
the full record and whatever you choose to, you know, put on in
your case. So I'll leave it at that for now.

MR. BOREANAZ: Okay. I understand. I do have about one
preliminary issue. General Counsel's second witness yesterday
was put on, and from what I could summarize, his testimony
related two —-- two aspects. One, a reference to Frankie
Mantell. This is the brother of the Charging Party. And he
alleges that the conversations occurred on possibly March,
April or May of 2017. This would have been after the charge --
first charge was filed.

And so the —-- the testimony I think can be summarized in --
in two ways. One 1s that somehow Frank Mantell was mentioned
during the meeting and somehow there was some allegation by the

witness that if you go to the Board, there will be

vz > (B EEER
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consequences. I guess that's how I'm summarizing the
testimony. Two aspects of it.

I questioned the witness about the fact that there was a —-
a lawsuit pending in civil court involving Frank Mantell and
the Union and that it would be a proper subject for the
business manager to raise during the general -- during the
business manager's report. The witness conceded that.

With respect to the statement, I would guess if that was
true, that that occurred, that that would be the subject of a
Board investigation or a Board charge, separate and apart from
the charge that we're hearing here.

And so I wonder why the General Counsel's office decided to
try and smear my client and throw that dirt into this charge
when it's not related. If they thought it was an appropriate
charge, there would be an investigation and there would be a
complaint issued and the matter would be being pursued. I have
no idea why they threw that into the mix, except for the only
thing would be to inflame the proceedings and to perhaps try
and tarnish my client with a bilased witness.

And so I -- I ask the Court to consider what the proof was
entered for with respect to those two aspects and consider
striking it from the record altogether.

JUDGE GOLDMAN: Okay. I would just say this: I'm not
going to strike anything. It came in through the normal

evidentiary processes. And I'11l -- I like to think I'm not

wirnz (G BEE
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inflammable. This is not a jury. I -- I realize there's no
complaint allegation so -- specifically to that -- to that
alleged statement.

You know, we'll wait and you can make closing argument that
it has no value at all even if it -- even if it -~

MR. BOREANAZ: I don't know why it was even entered. I

have no idea other than to -- to have some collaboratory
effect.

JUDGE GOLDMAN: I -- I don't know. I mean -- all right.
That's -- that's -—- I'm not going to strike it. It's -- it's

there and you can argue about what it's worth.

MR. DURYEA: Your Honor, I have a preliminary item as well.

JUDGE GOLDMAN: Uh-huh.

MR. DURYEA: Last night we got a chance to review at
further length the documents that were produced for the
subpoena and,there are several items that we subpoenaed that --
for which we didn't get anything. And I'd like to call those
to your attention.

MR. BOREANAZ: Could you wait for a second until I get
this --

MR. DURYEA: Sure.

MR. BOREANAZ: ~- a little better?

MR. DURYEA: Well --

MR. BOREANAZ: Thank you.

JUDGE GOLDMAN: You're going to -- you want to read item --

AVIRANZ () B

Tt €87 572 Tt et

AVTranz, an eScribers Company
WWW.aviranz.com » www, escribers.net + (800) 257-0885



Case 19-2861, Document 90, 03/06/2020, 2795880, Pagel6 of 211

213

Hearing Transcript, Volume 11, Dated October 12, 2017 [Pages 194-312].  ,;

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a list of things from the subpoena that there was no response
to?

MR. DURYEA: That was what I was going to do, yes, Your
Honor, with your permission.

MR. BOREANAZ: Is that for purposes of evidentiary value?
They have the subpoena, there's been compliance with it,
there's been no effort to enforce the subpoena or claim that
something else wasn't done. I don't know what the purpose
again of this is. What's the evidentiary value to --

JUDGE GOLDMAN: Well --

MR. BOREANAZ: -- to going through this process?

MR. FEUERSTEIN: We would like to know if there's no --
if -- if the Union is saying that -- that there are no
documents that they have in their possession, then they're
responsive to those items, because that's -- when you don't
provide documents, that -- I guess that's an admission that
those things don't exist.

JUDGE GOLDMAN: Well --

MR. FEUERSTEIN: We have no —-- we have -- we don't have
anything in writing that -- that they don't exist. We just got
documents. So we don't have anything saying that this does not
exist, this does not exist. So we just want to get
clarification on that.

JUDGE GOLDMAN: Well --

MR. BOREANAZ: I -- I1've responded to subpoenas for years

iRz (> SR
Y
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and rarely is there a -- a declaration or correspondence going
back and forth regarding the issue. If you had some issues,
maybe you should have asked for that beforehand.

MR. FEUERSTEIN: We got them right before trial. We went
through them and now we're raising them.

MR. BOREANAZ: Okay.

JUDGE GOLDMAN: Okay. Here's -- let ~- let me say this:
So the -- the -- I don't think it's inappropriate to have that
on the record. The formal way, in my view, would be to -- and
I'm not suggesting this. I'm hoping we can avoid it, but is
to, you know, call that custodian and say you don't have
anything to this, that or the other. To avoid that, I think
what would be easier, but off the record, to go through them
with counsel of the Respondent and confirm that there was
nothing provided for this, this and this and we can just go
through the list quickly on the record.

MR. BOREANAZ: But we've already done the confirmation --

JUDGE GOLDMAN: Yeah.

MR. BOREANAZ: =-- process. We've already gone through that
process.
JUDGE GOLDMAN: OQOkay. So I am willing to take -- unless

you're going to say that it's not accurate, that these items
were not -- there was no —-- nothing responsive provided.
MR. BOREANAZ: Well, I mean I don't think that the General

Counsel's office is going to -- you know, they might make a
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mistake, but they're certainly not going to represent that they

didn't get something when they did get something.

JUDGE GOLDMAN: Yeah. I mean sometimes it's -- well, fine.
If you're comfortable about it. Just sometimes I find it's
more confusing when people start -- they say, "Well, what about

we gave you this?" So I think that can be done. And, like I
say, I think the more formal way is to call the custodian of
records and -- you know, I would prefer not to do it that way.
I guess it would take a lot more time to come to the same
affect.

MR. BOREANAZ: They closed their case.

JUDGE GOLDMAN: Well, that's true. I would let them put
this on though because they got these documents.

MR. BOREANAZ: All right. We'll go through the ﬁrocess.

JUDGE GOLDMAN: So --

MR. BOREANAZ: All right.

MR. DURYEA: I'm sorry. Are we doing this off the record?
JUDGE GOLDMAN: No, no. You're -- I didn't mean -- I
just -- I wanted -- I just didn't want to have a big fight on
the record about what had been given or hadn't been given. If
you —-- if you're in a accord with that, then go for it. Just

give me -~ how long is this list?
MR. DURYEA: TIt's -~
JUDGE GOLDMAN: Like is there certain items from the --

MR. DURYEA: Yeah certain items.

iz (> SR
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JUDGE GOLDMAN: Okay.

MR. DURYEA: It's -- it's not --

JUDGE GOLDMAN: Read them into the record.

MR. DURYEA: Okay.

MR. BOREANAZ: Can you reference them by number, please?

MR. DURYEA: Yes. Sure.

Subpoena item number three, "All internal Respondent
communications regarding Ron Mantell from 2015 to the present.
Number four, "All records pertaining to internal Union
discipline issued to employee members for working without a
steward from January 2010 to the present." Subpoena item five,
"All records pertaining to internal Union discipline to
employee members for any reason from January 2013 to the
present." Subpoena number eight, "All documents showing all
employee members who served as Respondent stewards and the date
of such service from January 2015 to the present."

Subpoena number 11, "All Respondent lists of employee
members who were barred from referral to a particular employer
from January 2013 to the present." Item 15, "Copies of
Respondent's constitution and bylaws in effect in April of
2017."

MR. BOREANAZ: Can I confer with my client? And --

JUDGE GOLDMAN: Oh, sure.

So you have the constitution?

MR. DURYEA: I have the constitution, yes.

ez G ST

AVTranz, an eScribers Gmpany
WAV W,aVITanz,Com + www, escribers,net « (800} 257-0885



Case 19-2861, Document 90, 03/06/2020, 2795880, Page20 of 211

217

Hearing Transcript, Volume II, Dated October 12, 2017 [Pages 194-312]. 205

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BOREANAZ: Which is item 157

MR. DURYEA: TItem 15

JUDGE GOLDMAN: Okay. That's it.

MR. DURYEA: That's 1it.

MR. BOREANAZ: I -—- I haven't yet responded. I'm still --

JUDGE GOLDMAN: Oh.

MR. BOREANAZ: ~-- conferring with my client.

JUDGE GOLDMAN: Okay. But I thought -- that's what I was
trying to do off the record. I thought you -- well, go ahead,
confer with your client. When we -- we'll go off the record --
if you want to say something on the record, go ahead.

MR. BOREANAZ: Responding to General Counsel's statement,
with respect to subpoenaed item number three, "All internal or
Respondent communications regarding Ron Mantell from November
2015 to the present," all of the documents that relate to Ron
Mantell's communication with the Union have been provided in
response to the subpoena. There is no, you know, internal
email from one officer to the next officer, et cetera. But
we've actually seen some —-- some letters and correspondence
regarding the trial. That happened after November 2015. That
had been provided in response to the subpoena.

With respect to number four, there have -- there are no
documents responsive to that subpoena, that subpoenaed item.
With respect to number five, we.responded to that as best we

can. Number eight, there are no records -- documents or
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records that are responsive to number eight. Regarding number
11, there -- there may be -- and General Counsel's office can
-~ can question the next witness about this. There's no, you
know, list of undesirables per se, but there might be a
reference via a contractor that member X should not be referred
to that particular contractor because member X showed up drunk,
or something like that. Those documents might exist but were
not provided to General Counsel's office in response to the
subpoena. I think probably because we just didn't have that
particular conversation. He was looking for a list of barred
members across the board. There is no such list of
undesirables for everybody that's no longer eligible on the
list, et cetera.

JUDGE GOLDMAN: You're talking about maybe a note or --
from a -- that originated with the contractor?

MR. BOREANAZ: Right.

JUDGE GOLDMAN: You need that?

MR. BOREANAZ: You know, I don't know -—- I'm sure there's
-~ I'm sure there might have been some existing -- let's see
what the time frame is here. From -- from the 13th -- oh,
yeah, from 2013. It would take an enormous amount of time to
shift through those records to look for them.

MR, FEUERSTEIN: Yeah. I would say, depending on what you
argue, there's a possibility that we might need that. I -- I

wouldn't want to say --
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MR. BOREANAZ: Well, why don't you hear his testimony and

you can --

MR. FEUERSTEIN: Yeah. Right. I -- I -- yeah. Yeah.
MR. BOREANAZ: Fine.

JUDGE GOLDMAN: And I interrupt? Was that the last one and

15 was -~

were

MR. BOREANAZ: It was.

JUDGE GOLDMAN: ~-- the next?

MR. BOREANAZ: 15 was the --

JUDGE GOLDMAN: Right. Okay.

MR. BOREANAZ: Today.

JUDGE GOLDMAN: All right.

MR. BOREANAZ: Everything was complied with --
JUDGE GOLDMAN: Right.

MR. BOREANAZ: -- this morning.

JUDGE GOLDMAN: Right. Okay.

Good? Done? Everyone? Happy? Okay.

MR. FEUERSTEIN: Thank you, Judge.

JUDGE GOLDMAN: Okay. Thank you.

MR. BOREANAZ: The Respondent will call Mario Neri.
JUDGE GOLDMAN: Mr. Neri, will you sit over there?
MR. NERI: Yeah.

JUDGE GOLDMAN: Did you hand him those documents or those
—-— or did he receive this.

MR. BOREANAZ: No.

i
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JUDGE GOLDMAN: Let me hold those until someone -- if
somebody wants you to look at these documents. Okay. Yeah, he
may -—- we may get to that, but --

MR. FEUERSTEIN: Is that -- is that ours?

MR. BOREANAZ: No. This is --

MR. FEUERSTEIN: Sorry.

MR. BOREANAZ: I gave Ron a copy of Respondent's 1. And --

MR. FEUERSTEIN: This one?

MR. BOREANAZ: Yeah.

MR. FEUERSTEIN: Do you need it again?

MR. BOREANAZ: No. I'll just --

MR. FEUERSTEIN: Okay.

MR. BOREANAZ: I have another one.

MR. FEUERSTEIN: Do you want —-—- do you want me to make a
copy for you?

MR. BOREANAZ: No. I think --

MR. FEUERSTEIN: Okay.

MR. BOREANAZ: -- I've got one.

MR. FEUERSTEIN: All right.

JUDGE GOLDMAN: Let me -- I'm going to ask you to raise
your right hand.

Whereupon,
MARIO NERT

having been duly sworn, was called as a witness herein and was

examined and testified as follows:
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Neri - Direct - Boreanaz

JUDGE GOLDMAN: Okay. Proceed.

DIRECT EXAMINATION

Q BY MR. BOREANAZ: Mr. Neri, what is your position with the
Respondent, Local 917

A I work at Local 91 part-time as of this day.

Q Let me show you what's been marked as Respondent's

Exhibit 1. Will you take a look at that and let me know when
you're done looking at it, Respondent's Exhibit 17

A These are the rules I go by. Is that what you're asking
me?

0 Well, just look at it. You've got to talk a little
louder, please.

A Okay. Yeah.

Q And just let me know when you're done looking at it, after
you flip through the pages, and I'll ask you a question.

A Yes.

Q Mr. Neri, are you familiar with Respondent

Exhibit Number 17

A Yes.

0 And what is Respondent Exhibit Number 17

A It's the referral rules on all labor locals in the United
States.
Q Is it the rules that are administered by you as dispatcher

for Local 917

A Yes.
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o) And how long have you been the dispatcher?
A I started in '98 part-time and I've been there part-time
ever since.
0 And so Respondent's Exhibit Number 1, do you know when
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these rules came into place?
A They started in '97 and different variances were put in

and they were finalized in 2004.

QO Okay. Now, you were dispatcher in 200472
A Yes.
Q And, to your knowledge, have Local 91's referral rules

changed since 20047
A No.
0 When these rules, reflected in Respondent's
Exhibit Number 1, were put into place, do you know if the local
union sent these rules out to each member?
A Yes. At that time Connolly was the business agent and he
sent a packet to every member, one with the final variation of
it in 2004. And there's a letterhead there that I found and
gave to you that —-—- someone had mailed it got. Every Monday
that was supposed to get, you know -- whether they read it or
not, I have no idea.
Q Okay.
MR. BOREANAZ: Might I ask him questions right now or --
MR. FEUERSTEIN: Huh? Ask your question.

MR. BOREANAZ: Okay.
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Neri - Direct - Boreanaz

MR. DURYEA: I don't care.

MR. FEUERSTEIN: Huh? No. Go ahead. Six copies?

MR. BOREANAZ: I'll -- I'1ll wait on it. I'll wait.

MR. DURYEA: We can make whatever you want.

JUDGE GOLDMAN: Let's go off the record.
(Off the record at 9:53 a.m.)
Q BY MR. BOREANAZ: Ms. Neri, I'm handing you what's been
marked as Respondent's Exhibit 3. And Respondent's Exhibit
Number 3 on the first page is a letter dated September 29,
2004, referencing, quote, Laborer's Local Number 91 hiring hall
rules, close quote. Then it's addressed to Dear Member and
signed by Robert Connolly.

Is this the letter, Respondent's Exhibit Number 3, that
you just referred to a moment ago?
A Yes, 1t is.
Q Attached to Respondent's Exhibit Number 3 are several
pages. Can you tell me what those several pages are?
A These are the same referral rules. That was the
final-final of the referral. That's why we went without -- or
that I didn't. But at that time Robert Connolly made it up to
supervision and international was told to mail it out.
Q A1l right. Now go back to Respondent's Exhibit Number 1.
You mentioned the International Union, Respondent's Exhibit
Number 1, has a letter on the front page dated April 7th, 2003,
addressed to Vincent Masino trustee of Laborer's Local Union
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Number 91, signed by Robert Luskin, correct?
A Yes.
Q And in 2003, was Local 91 under trusteeship by the
International Union?
A Yes, it was still under trust.
0 And was Vincent Masino the trustee at that time?
A Say that again.
0 Was Vincent Masino the trustee?
A He was one of the trustees, right.
Q Okay. And then the third page of Respondent's Exhibit
Number 1 is a letter dated June 10th, 2004, addressed to a
Michael Bolbrick (phonetic), attorney, and signed by Robert
Luskin®?
A Yes.
Q At the time, was Robert -- Michael Bolbrick in June 2010 a
lawyer representing Local 917
A Yes.
Q The next page, again, is a letter June 10th to Michael
Bolbrick --
A Yes.
Q —-- signed by Robert Luskin from the International Union,
correct?
A Yes.
Q And the remaining pages of Respondent's Exhibit Number 1

24

25

are, in fact, the referral Jjob rules that were put into place
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Neri - Direct - Boreanaz

in 2004, correct?
A Correct.
Q And these have been the rules, Respondent's Exhibit 1 and
Respondent's Exhibit 3, that have been administered by you as
dispatcher since 2004, correct?
A Correct.

MR. BOREANAZ: I'd move 1 and 3 into evidence.

JUDGE GOLDMAN: Any objection?

MR. DURYEA: No objection.

JUDGE GOLDMAN: They're received.
(Respondent Exhibit Number 1 and 3 Received into Evidence)
0 BY MR. BOREANAZ: Now, can you explain to the
Administrative Law Judge briefly what a nonexclusive hiring
hall is?
A Before 1997, all 91 laborers couldn't go to work unless
the business agent authorized them to go to work. In the '90s,
if you went on a job, you had to have a slip signed by the

business agent --

0 Introducing you to the contractor?

A -- introducing you to go to work. So without that, you
couldn't go to work. After '97 -- well, it was actually '96,
'97, '98 because the Feds, the federal government, took over or

was goilng to take over the International. They said it was
illegal for us to be an exclusive hiring hall. Okay, so we
became a nonexclusive hiring hall. What that meant is anybody
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that worked for Screw Perry (sic) -- we had guys that worked
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for Screw Perry, that's just one of our companies.

Q You're using it as an example?

A Yes. It's one of the contractors. They didn't have to
come in and sign a 1list. They didn't have to deal with the
Union as they say at all in the yard. In the spring, Screw
Perry would call individuals to come in. Not only Screw Perry,
Serone (phonetic), any of the contractors we deal with, that's
what they do. Anyone that they consider are good workers, they
always call back. The new system with contractors is now they
call for somebody for one day out of our list. After those
eight hours, if they don't think they can produce or they know
what they're doing, they automatically roll them off. That's
the new way to do it. Almost all contractors only call a guy
for one day.

And then if he's good, they might keep him the whole
summer. They have all their own key men. I mean, all our
contractors now have their own key men. They won't even -~
they don't call Dick for them. They don't hire him. They
don't do anything. The only thing Dick still does is
individual job sites with their contractors, they will call him
and ask him who he wants to be the steward. And he may pick a
guy that's already working for that company to be a steward.

That's why it's so hard to have an actual list of who he
sends out for steward. That's communications between him and
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Neri - Direct - Boreanaz

the contractors. We don't do work orders on them. We don't do
anything. The only way we know they're working is the end of
the month all the contractors have to send in what's called a
remittance form that shows all the guys that worked, how much
they earn, how much -- what percentage of what the Union cost
is, which is 10 percent, and the rest goes back to the welfare
department with them.

And that's how I check every month to see who's working.
I look at the list. I go to their name. If a contractor
submits a remittance form, they may have gone to work without
calling, okay. It's just a double check.

We have actually three checks. Supposedly, a steward
report -- two checks, I'm sorry. Every steward on the job is
supposed to mark down how many hours that the guy worked, what
his name is, at what local he's out of because he might be out
of Rochester. He might be out of some -- or he might be ours.
And then we get a remittance form that the contractor send
them, which is just a sheet of paper saying all the names,
hundred percent for Union dues, all the check offs that they
have, and that's done after every month. Diana records them
all in a computer and I'll see who's on the list, and I'1l go
look and see if they got paid by them. Then I'll tell them.

Q All right. Let me go through the process a little bit.
So you mentioned Diana. Who's Diana?
A Oh, she's the secretary. I'm sorry about that. She does
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Neri - Direct - Boreanaz

all the financial report input.

Q Okay. So when you come into the hall, you come through
the vestibule and you turn to the\right, and that's where a
member would approach the glass enclosed office --

A Right.

Q -— to communicate with either you or Diana in the Union
hall, correct?

A Right.

Q And i1s there another secretary that's there on a part-time

basis in that same area --

A Yes.

Q —- that might interact with another member --

A Yes.

Q Just hold on. That might interact with a member from time
to time?

A Yes.

@) Okay. Who is that?

A Nancy Simms (phonetic).

0 Okay. And how often is Nancy in the office?

A One day.

Q Okay. So it's you, Nancy, and Diana that would be in that
glass enclosed office?

A Correct.

Q That would be where members would approach with respect to
Union information, correct?
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Neri - Direct - Boreanaz

Right.

Now, just by layout, the business manager's office is down

in the corner of the building?

A

Q

Down the hall.

Whereas, the Union office where the glass windows are is

right up front, correct?

A

Q

Right. Right.

So, now, a few steps from the glass windows there's a

couple bulletin boards, is there not?

A

Q

Correct.

And what information is put on those bulletin boards, if

you recall?

A

The referral rules are put on with a magnet. All classes

that our Union has for the quarter are put on there for members

to sign up for classes. There's continuous classes for jobs,

job classifications.

Q

A

Ckay.

Take the asbestos course, take it once for 40 hours --
JUDGE GOLDMAN: Just tell us what's on the bulletin board.
BY MR. BOREANAZ: Yeah, let's —--

Every class.

JUDGE GOLDMAN: No, no. But you say --

BY MR. BOREANAZ: On the board. What's on the board?

JUDGE GOLDMAN: But you said the referral rules with a

magnet, the classes. Anything else?

PAN B s e
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Neri - Direct - Boreanaz

A Oh, yeah. Work rules, the rights of the workers.
Q BY MR. BOREANAZ: All right. Employee rights?
A Employee rights. Any other correspondence that Randy or
Dick would want to have somebody just come in and look at in
letter form.
MR. FEUERSTEIN: Now, who is -- who is -- who is Randy?
MR. BOREANAZ: Randy is a training instructor.
THE WITNESS: Training instructor, right?
MR. BOREANAZ: For the training fund.
0] BY MR. BOREANAZ: And let's talk about the referral rules.
How long have the referral rules been posted on the two
bulletin boards steps away from the glass enclosed office?
A I try to post them every time we see they're missing. But
they've been posted basically since 2004, one place or another.
Whereas, in the old building which was on Seneca Avenue, they
had a bulletin board in the back near the welfare department
and we had posted it there. But the referral rule says --
Q Huh-uh.
A Oh, okay.
0 Just hold on a second. So the bulletin board you said
sometimes the referral hall rules would be missing, right?
A Right. Yeah.
Q And what do you mean by that? Somebody would take them?
A Well, one of the members obviously came in and -- because
it's only a magnet holding it. It's not in glass. It's not

wviranz (> BEEEE

AV/Tranz, an eScribers Company
W W aViranz,com « www, escribers.net « (800} 257-08835



Case 19-2861, Document 90, 03/06/2020, 2795880, Page34 of 211

231
Hearing Transcript, Volume II, Dated October 12, 2017 [Pages 194-312]. 219
Neri - Direct - Boreanaz
protected. Whatever member -- and we don't say anything when
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they do it, just they should tell us at the front window that
they did it so we can replace it, but they never do.

They come in. They might look at it. They might need
page 4 or page 5. Because what happens is they'll call me up
and say, why did I go to the bottom of the list, and I'll have
to tell them because you work three days -- two three-day Jjobs
or one five-day job and then you go to the bottom of the list
on there. That's just the way it is.

Q Okay.
A If you work two days -- I'm sorry.

JUDGE GOLDMAN: And that's all right. We don't want --
let's let him just answer his question.

Q BY MR. BOREANAZ: So did there come a point in time that
in addition to putting them on the bulletin board you put the
referral hall rules someplace else?

A Yes.

Q Where did you put them?

A Actually, we had them on the wall. As you come in,
there's a wall right there with two chairs.

Q Right adjacent to the glass windows?

A Right. We had them there for a while and then people
complained that they couldn't see them. So then we put them --
in fact, Randy went out and bought a big board that was
magnetic so we could put it on there with a magnet --
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0 And --
A -- and we started putting it out there.
Q Okay. So now it's on a magnetic board?
A Yeah.
0 Where is that?
A That is when you come in the building, you walk by our
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office, and you go towards the training department. That's

kind of the wall right there, right across from the bathrooms.
Q Okay. So it's in that open vestibule, correct?

A Correct.

Q That's, what, about ten steps from --

A From our office.

Q —-- from the glass window through that vestibule, on a big
wall to the right?

A Right.

Q Open and accessible to the members, correct?

A Anybody that comes in, yes.

0] Now, there's been some testimony about an out of work
list.

A Right.

Q Can you tell me what an out of work list is? A member

comes in and signs an out of work list.

A There's a -- in front of the window, there's a sign-in

sheet and on that sign-in sheet, it says the day you sign it,

the time you sign it, the day you got laid off -- the day you
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Neri - Direct - Boreanaz

got laid off, and then there's a column if there's any
concerns. Are you out of unemployment? Are you out of --
whatever. And you can just write in there, yes, or, you know,
explain what you are and then all the sheets that I gave them,
the members that write it in.

Q Do the members always put in the information they're
supposed to put in?

A No, no.

Q Okay.

A Very rarely do they ever put in the date they got laid

off.
Q Okay. So that sign-in sheet -- signed out of work sheet,
that's -~ is it on the office side of the glass window? Is it

on the vestibule side of the glass window?

A It's actually in between.
0] Okay.

A Okay. There's a glass door and we have it sticking right
there so when they come in, they can just sign it.

Q Reach through the glass, pick it up and sign it?

A Well, they don't even pick it up. All they have to do is

just sign it.

Q Okay.
A It's in a three-ring binder. The sheets are all dated.
Q A1l right. ©Now, aside from a sign-in sheet, what about

the out of work list? And that is the list of members that are
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on the list and what their numbers are. Where, historically, in
the last three or four years has that list been located inside
the office?
A First, for a while, we put it on the bulletin board. But
then it was always -- that was taken also. So --
Q The same bulletin board -~
A The same.
0 -—- steps from the glass? Okay.
A Right.
Q So you put a -- a while ago you had it there?
A And then we --
Q Why did you not put it there anymor??
A Well, because it was always missing,and we didn't know it
was missing.
0 Okay.
A Okay. So the referral rules say we don't have to =--
Q I don't want to get to the rules just yet.
A You don't want to get to the rules.
Q So tell me your process of where it was --
A Okay.
Q ~- over the last year?
A So we took -- we took it off. We just decided to leave it
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right by the window so that if anybody came in and they wanted
to see it, we could show it to them and take it back.
Q Now, when you say "right by the window" --
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A Right.
Q -—- is there a shelf on the vestibule side of these glass
windows?
A Yes.
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o} And what's on that shelf?

A Well, there's -- actually, there's files.
0 No, on the vestibule side, not the office side.
A Oh, not -- well, no, I shouldn't say that. There's

anything with stuff for the laborer's, lip balm, shields for

their neck, cooling --

0 Okay.
A Cooling strips.
0 What's on the other side, on the vestibule side -- or I

mean on the office side?
A On our side, directly to the left is where we put all --
anybody that pays the dues, we give them a receipt and we put
the receipts right there.

In the middle is the sign in for the next -- for when you

/
/

get laid off. Just a little bit to the right of that is
another big rack with three things that has remittance forms,
the new wages and benefits. If somebody wants to see that, we
can give them that or we can fax it to contractors.

Right behind that is where we keep the out of work
request, or we used to keep the out of work requests. Now we
don't keep them there anymore.
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Neri - Direct - Boreanaz

Q Okay. So —-
A If somebody wanted to come in and they said they wanted to
see it, but most guys don't even want to see it. They just ask

us where am I on the list.

Q Okay. So I just want to deal with the location of the
list first.
A Right.

Q Okay. So it used to be on the bulletin board. Then it
was on the other side of the glass on this shelf, right?

A Right.

Q And when a member wants to see the list when it's on —--
when it was' on the other side of the glass, how would that

happen? Would they look at it directly?

A Ckay.

Q Would they have to ask for it?

A They have to ask for it, obviously, yeah.

Q Okay.

A Or they could reach in if they knew exactly where it was.

But 99 percent just sort of ask for it and we would give it to
them, and they look at it.

JUDGE GOLDMAN: Is the desk man or is Diana or yourself
right there?

THE WITNESS: Yes. Diana is right there. Diana is right
there at the front desk and I'm at the desk right behind her.
Basically, though, I leave every day at 12:30. So I only work
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Neri - Direct - Boreanaz

from 7 to 12:30.

JUDGE GOLDMAN: Is Diana full time?

THE WITNESS: Diana is full time.

JUDGE GOLDMAN: Okay.
Q BY MR. BOREANAZ: So did there come a point in time when
this out of work list, the location not on the desk or office

with the glass was moved?

A Yes.

Q Okay. Where was it moved to?

A It was moved to the glass on the very right where anyone
could come in and if they asked for it, I would just -- I used

to just say it's right there. But now they all know where it
is, so they just go look at it.
Q So the position of the out of work list now, is it more or
less accessible to the members?
A It's the most accessible it's ever been because it's on
the glass. Anybody can see it. They don't have is to go hunt
for it. It's just right there. And that was per your
suggestion which we thought was a good suggestion.
Q Okay. So -- thank you for that?

MR. FEUERSTEIN: Nice job, Rob.
Q BY MR. BOREANAZ: Nice comment.

MR. FEUERSTEIN: Way to go.

JUDGE GOLDMAN: Okay. So it's no longer in a binder, it's
posted?
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THE WITNESS: It's on the --

JUDGE GOLDMAN: When you say it's on the glass, do you
mean it's --

THE WITNESS: Taped on the glass.

JUDGE GOLDMAN: Taped up.

THE WITNESS: Faced to the outside so they can just look
at it. |

JUDGE GOLDMAN: Does it tend to be one page or two pages?

THE WITNESS: Depends how many people we get.

JUDGE GOLDMAN: So it could be either?

THE WITNESS: It could be two. Very rarely is it more
than two. The history for all the years I've been there if we
have a list of 95 people on it, that's a lot. Most of the time
it's a lot less. Right now, I think it's 82.

JUDGE GOLDMAN: Okay.

Q BY MR. BOREANAZ: So moving on from the location of the
referring rules, which is Respondent's Exhibit 1 and
Respondent's Exhibit 3. We're moving on from the location of
the out of work list, the numbers of where people are, let's
talk about how the list is administered. Okay.

Now, do most of the calls -- can you give me a typical
example of when the contractor calls for a laborer or a group
of laborers how that happens?

A There's two ways it happens. I go in -- I'm there at 6:30
in the morning. A contractor will call and say he needs

vz € 15T

AV/Tranz, an eScribers Company
Www,avtranz.com ¢ www, escribers.net « (800} 257-0885



Case 19-2861, Document 90, 03/06/2020, 2795880, Page42 of 211

239

Hearing Transcript, Volume II, Dated October 12, 2017 [Pages 194-312].  ,,4

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Neri - Direct - Boreanaz

somebody, okay. So what I'll do is I'll call Dick and tell
Dick that Nader needs somebody to unload a truck. That usually
is only one guy.

Since it's only one guy, Dick would have to name it
because if that's the only guy on the job it's a steward. So
he would tell me who to call, and I would call him.

The other way it happens is at 8:00 at night or 7:30 at
night they'll call Dick on his cellphone, which is 24/7 he
answers that, and they'll ask for somebody for the next day.
Okay. So he knows who's off and he'll send them. Then the
next morning he'll come in and he'll tell me, and I make a
worksheet up for him.

And on the worksheet that will give the contractor, the
date he called, the day he needs someone, the time he needs
someone, where he needs them. And on the back, there will be
whoever he sent to that job, okay.

And I believe you say that the contractor who called him,
requested him, or he's already called him, which that happens a
lot. The contractor calls the guy and then he calls up Dick
and tells him, I called so and so to go to work. So that's a
direct hire. Anything else besides that would be just an
accept in that column.

0] All right. So let's go through the rules.
A Okay.
Q Let's draw your attention to Respondent's Exhibit Number
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1, the first page of the actual rules. All right. Number 3,
Registration of Availability for Referral, do you see that?

A Yes.

0 Does a member, according to these rules, have to file with
the hall some sort of document? If so, what is that?

A What it is 1s the skills that he has or the classes that
he's had. There's asbestos, sealants, blueprint reading,
asbestos, HazMat, and stuff like that. That's when they first
come in the office. They first sign into the -- to become a
laborer.

Q All right. And can members update that from time to time?
A What they do is when they do -- like say when they get a
new drug card, they're supposed to bring it in to us. We make

a copy, put it in their file, and then I then put it under

skills.
o} All right. Let me show you Respondent's Exhibit Number
1 -- or Number 2, I'm sorry. Take a look at Respondent's 2 and

let me know when you're done.

A A remittance form is put in, that Diana put in under

Ron Mantell.

Q Let me take back Respondent's Exhibit Number 2. It looks
the same. Let me show you what's been marked as Respondent's

Exhibit Number 4 and have you take a look at it. When you're

done looking at it, just let me know.

A It's the skill sheet for Ron Mantell.
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Q All right. So in looking also at Respondent's Exhibit
Number 1, I asked you questions about the -- you know, the
member registering for availability. You described a system
where the member tells the union hall about his or her skill
sets. And then when the member puts together their information
about the skill set, what does the Union-do with that
information?

A We put it in the computer under his name for skills.

There is a comment that just says skills. And we have about 30
skills on there, so you would just transfer whatever he put in
over to a column for him.

] All right.

A Then that's in their permanent form.
0 Is this Respondent's Exhibit Number 4, there's a name
on -- there's a handwritten information on the top that says

"Ron's skills"?

A Correct.

0 Is that your handwriting?

A No. That's Diana's.

Q That's the Union secretary's handwriting, you recognize
it?

A My handwriting is a lot worse than that.

Q Is this the computer printout of the Charging Party Ron
Mantell's skills as he described them to the Union?

A Not to me.
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1 Q As he described them to the Union?
2 A Just described them to the Union. And through the years,
3 skills could be added if he took a class. The instructor would
4 send us a certificate that he passed blueprint reading.
5 mean, we have all kinds of classes. I present a sheet that
6 shows all the classes.
7 Q Is this -- is this Ron Mantell's skill sheet that's kept
8 on a Labor 91 computer?
9 A Say that again.
10 Q Is this Ron Mantell's skill sheet kept on the computer at
11 Local 917
12 A Yes.
13 MR. BOREANAZ: I'd move R-4 into evidence.
14 MR. DURYEA: Voir dire, Your Honor.
15 JUDGE GOLDMAN: Do you know when this was printed out?
16 THE WITNESS: Just this week, just before we came here.
17 Diana printed it éut when we were doing the packet.
18 JUDGE GOLDMAN: All right. Do we know when it was last
19 updated?
20 MR. BOREANAZ: You have to look at the document.
21 JUDGE GOLDMAN: This is what they have on file.
22 THE WITNESS: This is what we have on file.
23 JUDGE GOLDMAN: So I'm going to receive that R-4.
24 (Respondent Exhibit Number 4 Received into Evidence)
25 Q BY MR. BOREANAZ: You indicated, Mr. Neri, that there were
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30 or so skills -- strike that.
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When a member says he or she has a particular skill, does
the Union sort of try and verify that or anything like that?
A The Union gets five pages to the form, okay. So he would
turn it on a Monday. We wouldn't -- we would give the skill
sheet to the business agent or at that time there was an
assistant business agent. They would look it over. If they
wanted to, they could bring Ron if Ron was a new member and ask
him where he got their skills, who did he work for, how did
he -- you know, stuff like that.
Q Okay. And if we go back to Respondent's Exhibit Number 1,
that process, that procedure you just described is actually
laid out here in the rules, correct?
A Right.
0] That if somebody says they're a superstar, you know, -
grouter, for example, and the hall thinks he's never grouted in

his life before, there's a procedure put in place --

A Yes.
Q -- to take care of that dispute?
A To challenge it, right.

Q All right. And if a member doesn't like the decision that
Local 91 says that maybe he doesn't have that particular skill
set, how does a member get relief if there's a dispute between
the local and the member regarding what their skills are?

A He could -- he could continue to get the National involved
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and they would ask him the same questions and they may come up
with a different theory that he does have those skills, and
they would overrule whatever the union, the local union does.

JUDGE GOLDMAN: How often do you have a dispute over
skills?

THE WITNESS: Very rarely. Now, sir, we don't even do
that anymore, because everyone we bring into the Union has to
be an apprentice. And to become an apprentice —-

JUDGE GOLDMAN: So they come with the skills?

THE WITNESS: Nope, we -- we ——- we teach them the -- the
skills. We have classes for everything; for busting, OSHAs,
asbestos. And with the new -- new work ethics the contractors
are asking for, the more you have on your skill sheet, the
easier it is for you to go to work. The less you have on your
skill sheet -- in fact, we're one of the only workers that
doesn't have an A, B, and C Laborer, okay? With a list like
this, you'd be a C Laborer. Okay, the A -- the A Laborer —--
210 does this. They have all the skills. They have asbestos,
pads man, weather paid -- and they take all the refresher
classes. Doesn't make any difference if they go to work for
that, they just have the skills on their records, and that's
what all the new contractors want at $100 an hour. They want
to be able to manage you or do whatever they can.

JUDGE GOLDMAN: Right. Next question.

Q BY MR. BOREANAZ: So getting back to Respondent's Exhibit

Y
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Number 1, the referral rules; drawing your attention -- we're
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still on Paragraph 3. We just reviewed 3-A. Drawing your
attention to 3-C.

A Got it.

o} What is 3-C?

A 3~C? I -- and —-— and I'll just read this. It's already

~-- only applicants --

0 Well, we can read it.

A Yup.

Q You don't -- we -- you don't need to read it.
A You don't need me to read it?

JUDGE GOLDMAN: Are you talking about assigning sheets?
THE WITNESS: Right. This puts all the obligation on the
worker. He's supposed to sign it. If he gets referred to a
job without us, he's supposed to immediately call us and tell
us, okay, basically, to make sure that there's a steward on the
job. If -- if there is a steward on the job, there's no way
the business agent wouldn't okay it if he was called to rise.
If he finds his own job, he's still supposed to call us.
Q BYVMR. BOREANAZ: Okay.
A -- and tell us that he's working, so we know.
Q All right. So when somebody gets a job, they come off of
the referral list, correct?
A Correct.

Q Now, 3-F requires a 90-day registration? What is the
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1 reason behind the 90-day registration of 3-F?
2 A It's just a rule. The International made it a rule, and
3 it's a rule. Just like when you're driving the road, it says
4 it's 60 miles an hour, that's a rule. And we do it every 90
5 days.
6 Q If somebody doesn't register in 90 days, what do the rules
7 say?

8 A He goes to the bottom of the list.

9 Q So paragraph 4 here, in Respondent's Exhibit 4, now talk
10 about how the procedure is if somebody comes off the list,

11 correct?
12 A Correct.
13 0 And people on the list, they have a number, correct?

14 A Right.

15 Q And they don't always come off the list in sequence of
16 their number, correct?
17 A Correct.

18 Q And so let's talk about what the, I guess, priority of the
19 people coming out of the hall, and its relationship to the
20 list; paragraph 4-A, Subparagraph 1 mentions a shop steward.
21 You indicated earlier that the first person on a job is the
22 shop steward? (
23 A Yes.
24 0 Is that always the case?
25 A It's -— no.
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0 All right. Under what --

A It's not always the case.
Q Okay.
A If the contractor has one of his men on -- on the job,

okay. But if the business agent thinks that he isn't qualified
enough to be a steward, then he -~ that guy, even though he's
the first guy on the job, would not be the steward. He would
name the steward.

Q Okay, so in the naming of a steward, do the rules require

the business manager to name Number 1 on the list as the

steward?
A No.
Q Do the rules provide any restrictions on the business

manager's referral of who the steward can be?
A No.

Q Subparagraph 2, 4-A, 2 -~

A Yes.
Q -- references unemployment or other benefits. And you
also mentioned -~ I think you said that when people sign their

out-of-work list, they're supposed to put in information next
to their name, correct?

A Supposed to.

Q Like, the date they were laid off and other information,
and you did reference, in your testimony a moment ago, about

whether they're out of benefits.
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1 A Out of anything.
2 Q Okay, what does that mean out of anything?
3 A Well --
4 o) Everything?
5 A -— 1if they're out of unemployment. Okay, if they're out
6 of -—- 1if they need sub-pay, that could go in their column also,
7 but if they don't let us know, there's no way we would know.
8 The procedure is they put it in their column, and then I would
9 bring it up to the business agent.
10 Q Okay, so if somebody needs work or needs benefits, then
11 they could go out of this referral hall, out of sequence, in --
12 out of numerical sequence -~
13 A Right.
14 0 -— 1if -- if they put that information --
15 A If they put it --
le 0 ~- on their out-of-work list?
17 A ~— in there and we knew about it. Right. Yeah.
18 0 Number 3, 4 -- A-3, the next page on Respondent's Exhibit
19 1; foremen get referred out to job without regard to position
20 on the out-of-work list, correct?
21 A Correct.
22 0 There's some preference given, in Number 4, to the people
23 who are on picket lines for Local 91, they go out without
24 regard to their position on the list, correct?

25 A Right.
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Q 4-B, as in boy; you talked earlier about employer
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requests. Now, does that happen? Do employers make requests
of members?

A Constantly.

0] Okay, and do they make requests for specific members?

A Absolutely.

Q Okay, do they make requests for specific members? Let me
ask a different -- do they make requests for general members,
but with specific skills?

A The contractor would know what the skill is that the guy
had, because he's worked for him before, so they would just
call us up and tell us that they &ould want Mario Neri, period,
and it's not questionable on whether they had the skill or not,
because that's up to the contractor who's paying him.

Q Now, if some contractor requests a member, do they go out
to that member without regard to the position on the list?

A Yes.

Q What about if a member had previously worked with that
employer in the previous year, does that member then go to that
contractor, which he or she worked with in the previous year,
without regard to his or her position on the list?

A Yes, the contractor would call. Yes.

Q Now, having worked with this referral hall rules for the
past 13 years, are you fairly familiar with the procedures?

A Pretty good. I still look things up sometimes.
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Q Okay, and have you administered these rules, to the best
of your ability, in compliance with the rules, since November
of 20157
A Yes.
Q Have YOu administered these rules in compliance with the
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rules since November 2015 as it relates to Ron Mantell?
A Yes.

MR. BOREANAZ: No further questions

JUDGE GOLDMAN: Okay. Your witness?

MR. DURYEA: Could we have a moment?

JUDGE GOLDMAN: Sure. Let's go off the record.

(Off the record at 10:36 a.m.)

CROSS~EXAMINATION
0 BY MR. DURYEA: So you testified on direct that it's a
steward's responsibility to write down the hours of the
individuals that work on a job?
A Yes.
Q And is a record -- is this in writing, and this is a
record that goes to the Union?
A Correct.
Q So that is a written record of who i1s and is not a
steward?
A Yes. The steward would put in that he's a steward, and

then anybody that's working on his job, whether they were out
of 91 or 210.
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Q Do you save those sheets?
A Oh, vyeah.
Q Can you talk up a little bit, please, Mario?
A Yeah. Yeah, we had ~-- we had five of the others.
Q So you do have written records of who is serving as a
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steward and the dates that they're serving as stewards?

A Yes.

0] Your Honor, this is one of the documents that we
subpoenaed that Mr. Boreanaz's Number 8 on the subpoena where
Mr. Boreanaz said there are no documents responsive to this
Number 8; all documents showing employee members who served as
Respondent's stewards, and the date of such service from
January 2015 to the present.

MR. BOREANAZ: I agree that if there are steward reports
that were sent, it would be compliant to the request. All
documents showing all employee members who served as stewards
on the date of such service.

0 BY MR. DURYEA: Do you know where those are kept?
A They would be in the file of -~ they bring them in and we
put them in a file under contractor. You know, so in --

MR. BOREANAZ: Just hold on. Hold on a second.

THE WITNESS: Yeah.

MR. BOREANAZ: I can tell you that -- I mean, I don't know
if you want him to step out or not, but they don't always fill

them out, and so it's certainly -- but it 1s --
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JUDGE GOLDMAN: There must be some —-

MR. BOREANAZ: -- responsive.

THE WITNESS: -- of them?

MR. BOREANAZ: Yeah. Right.

JUDGE GOLDMAN: I mean, so. You want to --

MR. BOREANAZ: You want to take a break and I can get

JUDGE GOLDMAN: How much more --

MR. BOREANAZ: -- e-mailed to us?

JUDGE GOLDMAN: You want to finish your cross --

MR. DURYEA: Yeah.

JUDGE GOLDMAN: -- or you want to get those first?

MR. DURYEA: We just --

JUDGE GOLDMAN: I think you'd this Diana or whoever you
get them over here.

MR. DURYEA: -- why do we need those documents --

MR. BOREANAZ: Would she know where they are, Diana?
THE WITNESS: Yeah, she can pull all the folders out and
copies of them and send them.

MR. BOREANAZ: Okay.

THE WITNESS: From every contractor.

MR. BOREANAZ: Yeah. Yeah.

THE WITNESS: The ones that were sent.

MR. BOREANAZ: Right. We'll do that in a minute.

JUDGE GOLDMAN: Okay.
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Neri - Cross -~ Duryea

MR. DURYEA: I just want to say that whether or not we
need those documents depends on what argument Respondent puts
on, and we may need those documents based on the testimony that
-~ the testimony that they're going to give.

JUDGE GOLDMAN: Okay. Well, let's finish the cross and
then we'll --

MR. BOREANAZ: Can I just take a 30-second break so I can
get this process going?

JUDGE GOLDMAN: Yeah, if -- well, it can't hurt to have
them.

MR. DURYEA: It can't hurt to have them.

JUDGE GOLDMAN: If you're saying you don't know if you
need them, but why don't we get it rolling. We'll go off
record.

(Off the record at 10:48 a.m.)

Q BY MR. DURYEA: So talking about the out of work list; are
you the one who actually maintains it, as in updating it?

A Up until 12:30.

Q And who does it after 12:307?

A Diane, our secretary would update it after that.

0 And how often is it updated?

A Well, it depends on how many people sign in, how many
people we send out to work. It could be updated once a week,
twice a week, three times a week.

Q How often 1s it updated -- at -- so right now, it's

iz 5 [
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Neri - Cross - Duryea

updated --

A Once a week.

Q -- once week?

A Because it's really, you know, referring those people

going out to work. Not very many people sign it.

Q So when did this change from being -- when happening
periodically; once, twice, three times a week, to being only
once a week?

MR. BOREANAZ: I'm going to object.

0 BY MR. DURYEA: When did that change?

MR. BOREANAZ: I'm going to object to the question,
because it assumes facts that are not what he testified to, and
it's misleading.

JUDGE GOLDMAN: Well --

MR. BOREANAZ: He testified --

JUDGE GOLDMAN: I got it. Don't =-- don't say it, because
-— yeah, I'm going to sustain it. If you can --

THE WITNESS: You want me to answer that?

MR. BOREANAZ: No, just wait for another question.

JUDGE GOLDMAN: Yeah, wait for another question.

THE WITNESS: Oh, I sece.

Q BY MR. DURYEA: So have you changed the frequency by which
the list is updated?
A I did it exactly by the rules this time, instead of doing

it the other way.
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Q Speak up. I'm sorry?
A I did it exactly by the rules, referral rules. 1In the
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referral rules, it says it has to be posted once a week for the
members to look at it. And until somebody was coming in
constantly asking for the list and taking pictures of the list.
We didn't mind, but it was constant, coming in.

0] Yeah, so what -- why did you change them? When did you
change this practice?

A Probably, I'm guessing, in June.

0 And of what year?

A Of when I posted. Okay.

Q Of when 1t's updated?

A When it's updated once a week. Now, if we have a group of

people come in, I will make a list out because of the business

agent.
Q I'm trying to get at how often the list is updated.
A The list is updated as needed. If there's no one that

comes in and signs, and there's no one that goes out to work,
it's not updated. So it's as needed. I could do it once a
week i1if we had a bunch of people come in and sign in, I could
do it twice a week. It depends on how many people come in and
how many people go out.

Q And this is your current practice, that you're describing?
A It's the same practice we've always had. I only post it
on the board once a week.
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Q So what you're saying is that it may be updated
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periodically through the week, but you're only going to post it
once a week?

A Right. It may ~-- it may be updated, but that's for the
business agent to see he might want to send to work, or who he
might want to send work to. According to the rules, I only
have to post it once a week -~ post it on Mondays, the end of
the day Monday. |

Q Is this a change from your previous practice of only
posting it once a week?

A Well, we never posted it before. I always had it behind
the computer. We just started posting it when the attorney
teld us to do it -- or recommended that we do it so we wouldn't
be bothered. Most of the time, there's only the one girl in
the office. She might be on the phone, she might be collecting
dues, she might be putting remittance forms in, she might be
doing whatever. So when somebody comes up to the window and
asks her to see it, she has to get up, get it, and give it to
them to see it, so now we just put it on the window. So the
reason that was done is because we had obviously more people
coming in. Up until this last couple of years, very few people
wanted to know where they were, on the list. If they did, they
would call up and we would look it up in the computer. Just
recently, there's been all this barrage of taking pictures of

it, being a little abnormal from the normal practice. As I
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Neri - Cross - Duryea

said, I've been there doing it since '98. Never, have we had
this flurry of, "Let me see the list today. Let me see the
list tomorrow. Who went to work? What did they go to work
for?" I mean, we never had that before.

Q When did you change the practice of having the printed
list inside the glass, for people to come and ask for, to
posting it once a week?

A It was either May or June when our attorney recommended

that we put it on the window so we wouldn't be asked.

Q Can you be more specific of when it was?

A Exact date?

0] Yes.

A No.

Q So what was it that caused you to go to your attorney

about this practice?
A Well, it wasn't really -- he --

MR. BOREANAZ: Hold on a second. Let's not --

THE WITNESS: Yeah.

MR. BOREANAZ: -- divulge too many attorney-client
privileged information, if that's what you're asking for.

THE JUDGE: Yeah, I -~ the -~

MR. BOREANAZ: I'm in the hall all the time.

MR. DURYEA: But -- I --

THE JUDGE: Yeah. I -- the whole thing's privileged. I

mean --—

iz G 1SR
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MR. DURYEA: The question is -- no --

JUDGE GOLDMAN: What made him --

MR. DURYEA: No --

JUDGE GOLDMAN: ~- go to his attorney?

MR. DURYEA: Right.

What made him go to his attorney;

that's the question. It's not --

MR. BOREANAZ: That's privileged.

MR. DURYEA: Not any

MR. BOREANAZ: To seek legal advice?:

MR. DURYEA: -- conversation.

MR. BOREANAZ: I bumped into him --
JUDGE GOLDMAN: What --

MR. BOREANAZ: -- You know?

JUDGE GOLDMAN: What --

THE WITNESS: I didn't -- I didn't --
MR. DURYEA: No. It's —-

JUDGE GOLDMAN: What event --

MR. DURYEA: -- what event?

JUDGE GOLDMAN: -- at the local?

MR. DURYEA: Correct.

MR. BOREANAZ: It --

THE WITNESS: He was

and I explained it to him.

Caused you to —-

that's --

Not any conversation.

there for one of his normal visits

MR. BOREANAZ: Now, hold on. Hold on.

what you said to me.
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THE WITNESS: All right.

MR. BOREANAZ: You answered the question at this point.
Just, you don't need to explain.

JUDGE GOLDMAN: You don't need to =-- you don't have to
tell him what you said to him.
(Counsel confer)
Q BY MR. DURYEA: So you were concerned about this problem?
A I was concerned about the -- being -- yeah, being asked
constantly. ©Not me so much, but when I leave, she's all by
herself, okay? So it's a little difficult for one person,
answering the phone, doing this. And I -- they don't -- you
know, that is not the normal practice, and we never said
anything when they were taking pictures of it, calling up other
members. And why did I know they were calling up other
members? Because the members would call me and ask me, why did
I move on the list? I says, well, how did you know? And they
said, well, we got told. They didn't tell me who told them.
So it became -- became an aggravation, so by posting it on the
window that has all stopped, okay.
0 When it was still available inside the glass and members

needed to come in and ask for it --

A Yeah?

Q -- was it updated as needed, the copy that the members got
to see?

A It was updated as needed, correct. Is that what you said?
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Q So this may have been once a week, might've been twice a
week?
A It was.
Q It would depend?
A Yeah.
0 So there's been a change in the practice of what members
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are allowed to see, now that it's posted on the board? Members

are not allowed to see the list as it evolves during the course

of a week, and are now only able to see it from one snapshot,
once a week.

A Correct.

Q And why is that?

A Because the rules said we couldn't do it.

Q You testified that according to your assessment of the
list of skills that are on Ron Mantell's list of skills that
you would evaluate him as a C Laborer; is that correct?

A Correct.

Q And is that -- and is it your testimony that the reason
that he has not been referred out since November of 2015 is
because he's a C Laborer?

A Yes. I told you that was my opinion.

MR. BOREANAZ: And I just would point out that the C
Laborer was referenced to a different Union's hiring hall
procedures.

THE WITNESS: Yeah.
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JUDGE GOLDMAN: That -- right. The --
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MR. BOREANAZ: Local 210 --

JUDGE GOLDMAN: The testimony, in his opinion; it was the
equivalent of a C Laborer. I guess you don't -- they don't
have them --

MR. DURYEA: Right. Right.

JUDGE GOLDMAN: -- as I understood.

Q BY MR. DURYEA: But it's your opinion that because of -~
it's your opinion that Ron Mantell has a low level of skills,
and that's the reason why he has not been referred out since
November 20157?

A Absolutely not.

Q Why has he not? Why, in your opinion, has he not been

referred out since 2019 --

A Two reasons.
0] —— November 20157
Q Number 1 is, if we get a call -- if I get a call and they

say they need somebody for one day, 2013, Ron Mantell came in,
and in front of me, the business agent, and the secretary,
said, I do not want to be called for one- or two-day jobs. And
we put it in the computer -- 2013, I put it in -- the secretary
put it in the computer. So automatically, that would pop up,
so 1f a contractor called for a one-dayer, I wouldn't -- I
would not send him out because of what he put in, that he did
not want to work one or two days. Of course, it's 2013, we're
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Neri - Cross - Duryea

very busy, okay, and I must've called him, I don't know how
many times for a one-day job, and he didn't want to do it. And
then he finally came in and he told us, the three of us, we
were all there, that he did not want a one- or two-day job.

And Diana -=- no, 2013 -- that was Nancy put it in -- put it in
the -- I'm sorry, it was Nancy, who put it in the computer in

2013, and it's been in the computer under his name --

Q Yeah.

A —-- under comments.

Q And is it your testimony, that's the reason why he has --
A That's the reason —-

Q -- not been referred out?

A -— why I wouldn't send him out for a one-day job. The

business agent can do whatever he wants to do.

0 So since November of 2015 --
A 2013.
Q Is it == well, no I'm asking about the time that Ron

Mantell stopped being referred out. You're discussing events

that happened in 2013 --

A Yes.
0 -— right?
A Well, that's when he came in and told us, you know, and he

never changed it.
Q Right. I understand that.

A Okay.
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Q However, after 2013, after this conversation, Ron Mantell
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still continued to be referred out to jobs. He put in hours
with contractors.

A Correct, but they were never one-day jobs. They had to be
more than one-day jobs.

0 I understand that.

A Okay.

Q Okay, and are you saying that that condition that allowed

him to be referred out, that there were more than one-day --

A Right.
Q -—- jobs, that that stopped in November 20157
A I —-

Q That changed?

A I can show you all the work orders you want to look at of
contractors are only asking for guys for one day. After one
day, 1f they don't think they're a good worker, they
automatically lay them off. That's been the practice for the
last couple years.

Q Have you asked Ron, since November 2015 if he still only
wants to work one-day jobs?

A No, why would I do that?

0] Well, why wouldn't you do that?

A I wouldn't do that because he was so adamant about not
wanting to work a one- or two-day job. If you come in,
personally, in front of the business agent, in front of me, and
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the secretary, and you say you don't want to do that, well, we
take 1t as gospel. You don't want to do -- you don't want to
do a one-day job or a two-day job.

Q So you're saying that beginning in November 2015, when Ron
Mantell started being referred out --

A In 2013.

Q I'm trying to get a distinction of what was going on in
Ron Mantell's -- the level that he's being referred out -- the
difference between up to November 2015 when he's still being
referred out --

A Yeah.

Q -- and after November 2015, when his referrals have been
zero. What changed there? What happened in November 2015 that

made that change going from being referred out regularly --

A I can't —-
Q ~-— to being referred out zero?
A I can't come up with an exact answer to that, but I can

tell you that a contractor called me for a one-day job, I would
automatically bypass him, but I'm not the only guy that gets
the one -- the calls for the one-day jobs. Diana gets them,
and Dick gets them, okay? Because remember, I'm only there
until 12:30.

0 So are you saying that when you get in -- when you get
calls in, you said that you get calls in, in the morning --

A Right.

wvironz O DR
Y
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Q -- from contractors looking for workers --
A For the one-day for a concrete pour, for whatever,
somebody came -~ didn't come in because they were sick.
Q So is it your testimony that since November of 2013 when
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you're manning the phone in the morning for incoming calls for
people asking for laborers, you only get calls in for one day

jobs?

A For guys that didn't show up, or for a concrete pad. That

would be basically 99 percent of the work that's one day.

MR. BOREANAZ: Can you speak up a little bit, please?

THE WITNESS: Hmm?

MR. BOREANAZ: Can you speak up a little bit, please?

THE WITNESS: Yeah. I'm sorry.

JUDGE GOLDMAN: Yeah.

THE WITNESS: Go ahead. Yes, basically that's all I get
in the morning, those calls that --
Q BY MR. DURYEA: But sometimes you get calls for more than
a one-day job?
A Yes, i1f it's a new job starting and they say they need
five guys, the -- like, the landfill. I got -- I got calls
from them, but I would give -- if it's more than five guys,
Dick gets to name the foreman and the steward. So before the
job would be filled, I would tell him, Tug Hill, that's a
contractor that works on landfills, he needs five guys. He

would pick the two and then I would go down the list and pick
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1 the three that had the qualifications. So to work on a
2 landfill, you have to have a hazmat. Tom Mantell does not have
3 the hazmat. You have to have the drug card within one year.
4 He's never proved that he's got a new drug card, so I could not
5 call him. I would only call guys that had hazmat, OSHA, and
6 the drug card within one year, okay? And we have a lot of
7 landfills; we've got FMC, we got Somerset (phonetic), we got
8 the one on Niagara Falls Boulevard. They're always calling for
9 guys, but those are jobs that Ron Mantell could not go to,
10 because he does not have a hazmat license.
11 Q Did he have those qualifications before November 2015 when
12 he was being referred out regularly?
13 A No.
14 Q Yet he was still being referred out regularly.
15 A But not on hazmat Jjobs.
16 Q Right. But are you saying that ~-- you're saying that
17 hazmat jobs are the only jobs that --
18 A No.
19 0 -- that exist now?
20 A I just gave you an example. You said, do we get calls
21 from more than one person for one day, and I gave you an
22 example of a call I did that was for Tug Hill and it was a
23 hazmat job and it -- they needed the drug card.
24 Q All right.
25 A Now, I've gotten calls for asbestos workers. Actually,
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right now, we have a whole bunch of guys working on asbestos.
I'd say 30, 40 guys working on asbestos. It's not my fault
that he decided to let asbestos go. He says in his comments
yesterday that the reason he let those licenses go is because
he never worked on those jobs. That could be true, but that's
not why you keep going to get the -- get the license. It's
just in case a job comes up, you're qualified for it. That's

what you're supposed to do.

Q So are you saying that since November 2015 --
A Yeah.
0 November 2015, the time that Ron Mantell has been referred

out, not at all -

A Yeah.

Q —-— not once --

A Right.

Q -- for almost two years --

A Correct.

Q -- that the only jobs that are coming in are one-day jobs
or jobs that have qualifications -~ have requirements that he's

not qualified for; is that your testimony?

A Let me —-
Q Those are the only type of jobs that have come in?
A To clarify what I said, is I said that I am there in the

morning and 1f I get a call that's for a one-day job --

actually, it could be for four hours to unload a truck, a
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concrete pour, somebody didn't show up for work, they need a
replacement; that's the calls that I get in the morning. Am I
saying all the calls that come in are for one-day jobs?
Absolutely not. Okay, they're not.

Q So you testified about the rule that when a worker gets
his own work outside of the referral list =--

A Right.

Q -- that it's his responsibility to call the local and
inform them of this?

A Correct.

0 Is that correct?

A Yeah, I think did --

o] How do you police how this -- how do you police whether
this is being done or not?

A If they work for a Union contractor it comes in on a
remittance form, so there's no way they can hide it. It's the
only way we found out Ron was working. So we would --

Q So 1s anyone besides Ron -- well, it must happen that

other individuals get their own work and don't inform --

A Correct.

Q -~ the Local, correct?

A Correct. That happens.

0 So has anyone ever been disciplined for not doing this?
A No, here's —-- here's the way it would work: I would find

out somebody has work. I would go to Dick. Dick would find
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out if there was a steward on the job. If there's a steward on
the job, it's up to his discretion what's going to happen. If
-- he may say nothing can happen to that guy because the guy
might've worked for the contractor once before. So he signs
the list. He goes to work. He doesn't call us like he's
supposed to call us, so he stays on the list, but when the
remittance forms come in, I will double-~check and 1I'l1l see that
he is working, and I will tell Dick. Dick will call up to see
if there is a steward on that job. If there's a steward on
that job, there's really not too much we can do, because they

can find all the work.

Q What if there's not a steward on the job?

A Then, it's exactly what just happened. Okay.

Q Has this ever happened before?

A Has it happened before? It's happened before, years ago.
I -- I was —-—- there was actually a --

MR. BOREANAZ: Can we have a time frame, please?

THE WITNESS: Timeframe?

MR. BOREANAZ: When you say years ago?

THE WITNESS: I'm talking when Butch was --

MR. BOREANAZ: Twenty years ago?

THE WITNESS: Twenty years ago.
Q BY MR. DURYEA: So it's your testimony that approximately
20 years ago, an incidence happened where an individual got his

own work, he worked a job without a steward --
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A Correct.
0 ~~ and this never happened again --
A Yes, as far as I know.
Q -— until Ron Mantell?
A Yeah, as far as I know, it hasn't happened.
Q During all the years that Rod was the business agent?
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Didn't happen, because they know if they go to work without a
steward, they're going to be punished. It's not like it's not
a rule that you know, okay? We have guys that call us up and
say they're going to work and they ask Dick if there's a
steward there, and he says, yes. If there's no steward, they
can't go to work.

Q Are you aware that the job that Ron Mantell worked was

only a one-day, six-hour job?

A It doesn't make any difference if it's two hours.
0 But doesn't that show that he wants to work one-day jobs?
A Not from us. He did that through the contractor on his

own. Why he did that, I don't know, because he's never come in
and told us he'd work a one-day job. That would change the
whole criteria. That's his responsibility. It's easy the way
this business works. If you become a laborer, you have
responsibilities, you have rules, okay? The business agent has
rules. We have rules. The secretary has rules. Everybody has
rules they have to follow. If you don't follow the rules, you

can get punished, okay? It's that simple. It's not -- you
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Neri - Cross - Duryea

don't have to be a genius to be a laborer. You got to get as
many skills as you can get so you're always ready to go to
work. If you're working for a contractor and you only have
three or four skills and Rob has 25 skills, who's he going to
keep? He's going to keep Rob. This is a business where if you
are a laborer, you have to work for yourself. You have to
improve yourself.
0] Then why was Ron Mantell getting lots of hours through the
hiring hall prior to November 20157
A Could've been one or two reason, and I can look up the
work orders were they recalls? Are they -- maybe he got
recalled. You heard Rob yesterday mention that Ron used to get
recalls all the time -- maybe that's why. But right now, he
doesn't get any recalls. There isn't a contractor calling for
him. If a contractor calls for Ron, sends us a fax, we have to
send him to work. We cannot not send him to work, then we get
punished. That's the rule, okay? There's no one that's
calling for Ron. I don't know what the reason is. You tell --
he -- he can't tell me what the reason is.

JUDGE GOLDMAN: What's the second reason?

THE WITNESS: Huh?

JUDGE GOLDMAN: You said it was one of two things.

THE WITNESS: I said that, yeah. Couple -- you mean, if
someone gets called?

JUDGE GOLDMAN: No, he asked you why he wasn't getting
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called, you know,
of two reasons.
THE WITNESS:

because he says --

since November 2015; vou said it could be one

Well, the one reason is I wouldn't call him

JUDGE GOLDMAN: Oh, the one-day?

THE WITNESS:

and this would be

Yeah, that was already one reason I gave,

the other reason.

Q BY MR. DURYEA: Do you know what this document is?

MR. BOREANAZ:

What are you referring to the document?

Can I see what --

JUDGE GOLDMAN: Yeah, show Counsel.

MR. BOREANAZ: -- you're showing -- the document --

JUDGE GOLDMAN: You've got to show Counsel --

MR. DURYEA: Yeah.

JUDGE GOLDMAN: -- first.

MR. DURYEA: This is a document that is in response to the
subpoena.

MR. BOREANAZ:

I'm going to mark it.

JUDGE GOLDMAN: Do you have copies for us?

MR. DURYEA:

No, we're not sure we want to do anything

with it yet. Hang on.

JUDGE GOLDMAN: It's GC-1le.

(General Counsel Exhibit Number 16 Marked for Identification)

JUDGE GOLDMAN: Let me take a look at it.

MR. DURYEA:

Can I see it again, please?
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JUDGE GOLDMAN: Show it to Counsel.

MR. BOREANAZ: I'm sorry. I just want to identify where
it is. Okay.

JUDGE GOLDMAN: Let me see it.
0 BY MR. DURYEA: Do you know what this is?
A It says it's a weekly dispatch hall, right now.
Q Did you put this together?
A I may have. Was this in the packet?
Q This was in the packet of things that were provided in
response to the subpoena.
A Oh, it was either I did it, Diana did it, or Nancy did it;
all three of us were working on it. I don't really
particularly remember doing this, so it could’'ve been Nancy or
Diana that did this. We were all doing different stuff to get

whatever you asked for.

Q Can you describe what is, what it's showing?
A It shows guys that went to work, the list they were on,
and the job they went to. It doesn't show the -- it shows the

contractor, which is A-1 Land Care, which Ron worked for quite
a bit, okay. They may have called for him on this job. He
was, like, a regular for them for a while. In fact, at some
point, when I called him to go to work, he says, I'm waiting
for A-1 to call me.

MR. DURYEA:’ We're going to get copies made of this

document.
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JUDGE GOLDMAN: Okay.

THE WITNESS: Sure.

JUDGE GOLDMAN: Do you want to wait?

MR. DURYEA: Yeah, I'd like to wait until we have the
copies.

JUDGE GOLDMAN: All right. Okay, go off the record.
(Off the record at 11:21 a.m.)
0 BY MR. DURYEA: This -- tell me again what this is?
A It's a weekly dispatch of work orders.
0 This is a list of members who've been referred out to
jobs?
A Correct.
Q And this is from what period?

262

A Well, here it says 9/17/2015 to 9/9/2015 for Ron Mantell.

Do you want me to read them off to you?

0 No. ©No, that's --

A Okay.

Q That's fine. Up at the top under -- it says for referral
list, journeymen --

A Um~hum.

0 -~ for the period.

A Oh, there, 1/1/2015 to 10/1/2017.

Q So are you saying that this is a list of all members who

have gotten jobs through the hiring hall during this time

period?
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A Well, this is work orders that we put in. The work orders
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that we put in could've been somebody we sent out, somebody the
contractor recalled, somebody the contractor requested, and
somebody that was direct-hired. The contractor called them and
then they call us, which they're supposed to do, and tell us
they're going to work.
Q So this includes all of those people?
A For those -- yeah.

JUDGE GOLDMAN: Who was referred out who's not on this
list?

THE WITNESS: Say that again?

JUDGE GOLDMAN: Was there anyone referred out during this
two-and-a-half year time period --

THE WITNESS: Now --

JUDGE GOLDMAN: -- who's not on this list?

THE WITNESS: If we do a work order, they're on this list.

JUDGE GOLDMAN: I'm saying, who was called out? Who was
referred out that's not on this list?

THE WITNESS: Any -—-

JUDGE GOLDMAN: Is there anyone?

THE WITNESS: Anyone that we didn't put a work order in
on.

JUDGE GOLDMAN: Okay, and why would you not -- what would
be the circumstances where you wouldn't put a work order?

THE WITNESS: They went to work and didn't tell us, which
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Neri - Cross - Duryea

the contractor has the right to call them. We have 240
members.

JUDGE GOLDMAN: I guess what I'm asking is --

THE WITNESS: Yes?

JUDGE GOLDMAN: -- if you -- if the Local referred them
out they're on this 1list?

THE WITNESS: Those are work orders that we put in. They
could've been requested, not referred out. Théy could've been
recalled, not referred out. And they could be a direct-hire.
Everyone --

JUDGE GOLDMAN: And then they're not on the list?

THE WITNESS: No.

JUDGE GOLDMAN: Okay.

THE WITNESS: They would be on that list.

JUDGE GOLDMAN: Who's -- okay.

MR. BOREANAZ: If there's a work order.

MR. FEUERSTEIN: I want to know if this is a --

THE WITNESS: If there's a work order on --

MR. FEUERSTEIN: If this -- I want to know =--

THE WITNESS: -- them they're on that list. If there
isn't a work order on them, they're not on the list.

JUDGE GOLDMAN: Okay, but I want to know this; but a work
order includes people you referred out, people the contractors
called, and requested.

THE WITNESS: That we know about.
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JUDGE GOLDMAN: I understand that.

THE WITNESS: Yeah.

JUDGE GOLDMAN: You have to know about it.

THE WITNESS: Right.

JUDGE GOLDMAN: If you knew about it, they're on this
list?

THE WITNESS: If we knew about it, they're on that list.
If we didn't know about it, they just went to work, which we
have about 150 members to 160 members that automatically go to
work, they never assigned the out-of-work list. Okay,
contractor in the spring just calls them to go to work.

JUDGE GOLDMAN: Right. Because it's non-exclusive?

THE WITNESS: Right.

JUDGE GOLDMAN: Okay.
Q BY MR. DURYEA: So I don't quite understand. I understand
that people who get their own work are not included on this
list.
A That's not true if that's a direct-hire. If they call us,
I'll put a work order in just so we can follow up. We try to

follow them with work orders, steward reports, and remittance

forms.

Q So if you know about the work being done, it's on this
list?

A If we know that they went to work, because they told us or

the contractor asked for them or we send them out, they would
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be on this 1list. The only way it gets on this list is because
either I or Diana or Nancy inputs it into the computer. It
wouldn't get on this list if we didn't input, okay?
MR. BOREANAZ: Just wait for the question.
THE WITNESS: Huh?
MR. BOREANAZ: Wait for the question.
THE WITNESS: Okay.
JUDGE GOLDMAN: Ready?
] BY MR. DURYEA: Yeah, so do you know how many -- do you
know how many members were referred out to work in 2015°?
A That -- I could go on the computer and find out. I think
we gave you that list, too.
Q Well, this is -- this is the list you gave us.
A Well, we gave you -- you wanted hours worked from such --
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form such-and-such a date,

which we gave you a list of that.

That would say how many hours they worked that month.

JUDGE GOLDMAN:

Yeah, but I just want to make sure we —- I

know what I'm looking at here.

THE WITNESS: Yeah.
JUDGE GOLDMAN :
in 20157
THE WITNESS: Sure.
JUDGE GOLDMAN:
THE WITNESS: Yeah.

JUDGE GOLDMAN:

This would list every member referred out

Among others?

But it would --
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THE WITNESS: For the time frame, yeah.

JUDGE GOLDMAN: Okay. All right.

THE WITNESS: If we put it in --

MR. BOREANAZ: Wait for the question.

THE WITNESS: -- we should be able to get it come out.

MR. BOREANAZ: All right. Just wait for the question.

THE WITNESS: It says weekly dispatch, so I'm assuming
that's what it is.

JUDGE GOLDMAN: All right.
0 BY MR. DURYEA: So we've counted on this list and we've
determined that this lists 36 referrals for 2017.
A It could be. Yes. I -- I can't answer that, but I'll --

MR. BOREANAZ: There's no question, actually. He's made a
statement.

THE WITNESS: Oh, yeah.

MR. BOREANAZ: Wait for the question.

THE WITNESS: I can't agree with it, because I -- I -~

MR. BOREANAZ: Wait for a question.

THE WITNESS: -- don't --

MR. BOREANAZ: Just --
Q BY MR. DURYEA: So 1s that accurate?
A Again, you're asking me -- I don't know. I would think it
is because the people that we do work orders on should be in
there, okay? I can tell you the people we don't do work orders

on, if you would like to know that list or if you want to ask
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me.

JUDGE GOLDMAN: Okay, I'm not sure what you're -- I mean,
I think, the -- I mean, I think this list is their document,
and it is what it is. I'm not, you know -- but you don't need
to count them up --

THE WITNESS: Yeah.

JUDGE GOLDMAN: =-- to get him to -- it's going to count
the same one way or another.

MR. DURYEA: Yeah, it just strikes me as improbable, the
numbers, the total numbers here.

JUDGE GOLDMAN: Well, that's not an appropriate comment.
I mean, that's, you know, I -- I mean -- anything else?
Q BY MR. DURYEA: So did you have a conversation with Ron
Mantell at the hiring hall on June 26th of this year?
A I kind of remember it. I, you know, it was a passing
conversation, 1f that's the one where he asked me for the list,
and I told him it was the same list that you saw yesterday.
And he says something to the effect, he has a right to see the
list. And I said, you just saw the list. I don't know, I
don't remember the whole conversation. Anyway, the way he
projected it is not the way I remember it. Of course, that can

happen very easily, okay? I don't remember telling him there's

absolutely no way he can have it. I told him it was the same
list. He -- 1t was just -- date before.
0 So you told him that -- he asked to see the list =--
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A Yeah.
Q -~ and you told him that you were not going to give it to
him?
A I told him it was the same list he had. He may have
assumed that I not -- he wasn't going to get it, and probably
-~ I don't know if I would've given it to him or not. I'm just
saying, when he came -- when he asked me, I says, it's the same
list that you got yesterday. We didn't change anything, okay?
0 Did you give him the list?
A I don't remember if T did or not. I may not have and I
may have. I don't remember. He was always taking pictures of
the list, so I -- I -- I don't know if I gave him the list, or
I don't know if he asked Diana first before he saw me coming
out of the bathroom. I have no idea. All I know is, he was
kind of angry and cross.

MR. DURYEA: ©No further questions --

JUDGE GOLDMAN: Okay.

MR. DURYEA: -- at this point, Your Honor.

JUDGE GOLDMAN: All right. Any follow-up?

REDIRECT EXAMINATION

0 BY MR. BOREANAZ: You mentioned that, under cross-
examination, and in response to questions by the administrative
law judge, that the trend for the employers for Local 91 is to
ask for one- and two-day jobs, correct?

A Correct.
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0 And -- meant -- test the members out, so to speak?
A Correct.
0 You also testified that it's the trend now that

contractors require more certifications; is that accurate?

A Yes, the more -- yes.

Q And this drug testing requirement; is that more needed
today than it was, for example, three and four years ago-?

A Absolutely.

Q And do you know why? I guess it doesn't matter why.

A Well, it's comp insurance. They get a discount if a guy

has certain certificates.

Q Okay.
A I don't know what it is. This is what a contractor told
me.

Q All right.

A They might save 5 percent on their comp insurance, or 4
percent. I don't know.
Q So was 2016 a strong year for the Union, or a weak year

for the Union?

A It was a weak year.

Q Was there less hours worked or more hours worked in 2016
by Local 91 members than in 20157

A Yes, less hours.

Q You were asked questions about why Ron Mantell was not

referred out. Do you recall if Ron failed to register the 90-
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day list, as required by the referral rules?
A I think he only did it once in all the times that I --
Q And according to the rules, what happens when somebody
doesn't file a 90-day?
A They go to the bottom of the list.
0] Now, you were asked questions about: Why didn't you check
with Ron, if he still didn't want to go out on one- and two-da;
jobs; do remember being asking that question?
A Yes.
Q Now, do you have the time to go have conversations with
each one of all the members to see 1f the instructions they
gave you in the past are still applicable?
A I'm not there enough.
Q Now, were there any other restrictions that Mr. Mantell
gave you with respect to his desire to be referred out, other
than not wanting to do one- or two-day jobs?
A This was a phone conversation. Ronnie called me and asked
me if there was any work. I says, right now, Scrufari's got a
lot of busters working.

MR. DURYEA: Can we get a timeline on this?

THE WITNESS: I'll —-- let me finish the --

JUDGE GOLDMAN: We'll do it, yeah.

MR. BOREANAZ: 1I'll follow up with the time -~

JUDGE GOLDMAN: Go ahead.

Q BY MR. BOREANAZ: You got a phone call from Ron?
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A He asked me if there was any work, and that was when
Scrufari was looking for busters.

0] Okay.

A And I asked him if he would want to do that, and he says,

he doesn't want to bust.

Q Okay, and was that conversation with Ron in the last one
year?
A Yeah, it was just June, I think it was.

Q June of 20177
A Two —-- two -- when Scrufari -- I -- I'd have to look in
the records to see. He needed, like, 30 guys to bust.
Q Now, Mr. Neri, did you ever, in administering the hiring
hall rules, refuse to send Ron Mantell out because he filed
charges with the Board?
A No, never.
Q Mr. Neri, while you were administering the hiring hall
procedures, as a dispatcher for Local 91, did you ever refuse
to refer Mr. Mantell out because Frank Mantell engaged in
Facebook posts critical of the Union?
A No, never.

MR. BOREANAZ: No further questions.

JUDGE GOLDMAN: Anything?

MR. DURYEA: Quickly.

RECROSS—-EXAMINATION

Q BY MR. DURYEA: You testified that 2016 was a weak year
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1 for the Union and less -- there were less hours worked?
2 A Correct.
3 Q By what percentage, would you say?

273

4 A Well, I'll give you an example; 2015, there was 300 man-

5 hour -- 300,000 man-hours they were punching. 2016; 255,000

6 man-hours, so you can just -- that's about a quarter less. No
7 -- yeah, a quarter.
8 JUDGE GOLDMAN: It is what 1t is. Yeah.
9 THE WITNESS: Huh?
10 JUDGE GOLDMAN: It -~
11 THE WITNESS: Yeah.
12 JUDGE GOLDMAN: You don't have to do the math.
13 THE WITNESS: Okay.
14 Q BY MR. DURYEA: What about 2017, the numbers for 20177
15 A They were weak, too. We won't know until the end of the
16 fiscal year, which is June 30th, of next year. Actually, 2017
17 goes all the way to June 30th of 2018.
18 0 What -- how many man-hours so far in -- up to date?
19 A I don't know. I'd have -- I could go on the computer and
20 maybe get it, but I - I couldn't, you know, off the cuff,
21 because see, we -- we have so many guys that work for
22 contractors without coming to hire hall. We've got to get the
23 remittance forms from the contractors to see —-
24 JUDGE GOLDMAN: Okay, he just -- if you don't know the
25 answer --
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Neri - Recross - Duryea

THE WITNESS: No, I don't know the answer.

JUDGE GOLDMAN: ~- then you don't know the answer, that's

THE WITNESS: There's no way I could answer that.
MR. DURYEA: No further questions.

MR. BOREANAZ: No guestions.

JUDGE GOLDMAN: Okay. Thank you. You're excused.
THE WITNESS: Okay, thanks.

JUDGE GOLDMAN: What do you --

MR. BOREANAZ: Early lunch break, maybe?

JUDGE GOLDMAN: If that's -- I mean, you got a longer

witness?

MR. BOREANAZ: Yeah.
JUDGE GOLDMAN: Why don't we do that.

MR. BOREANAZ: Well, you've got to get to a doctor's

appointment?

UNIDENTIFIED SPEAKER: Hmm?

MR. BOREANAZ: You got to get to a doctor's appointment?

You expect -- never mind.

MR. DURYEA: You want to do a short lunch, Judge?
JUDGE GOLDMAN: How many witnesses do you have?
MR. BOREANAZ: I'm not sure.

JUDGE GOLDMAN: Okay.

MR. BOREANAZ: I'm going to reassess.

JUDGE GOLDMAN: Well, we'll just do -- take an hour.
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Chavi - Direct - Boreanawz

We'll come back at 12:45.

(Off

MR. BOREANAZ: That works for me.

the record at 11:42 a.m.)

MR. BOREANZ: Matthew Chavi.

JUDGE GOLDMAN: Have a seat right up here.

MR. BOREANZ: Will you spell your name please?

JUDGE GOLDMAN: Oh, let me -— let me swear him in first.

Have a seat. Raise your right hand.

Whereupon,

MATTHEW CHAVI

having been duly sworn, was called as a witness herein and was

examined and testified as follows:

your

JUDGE GOLDMAN: Okay. Proceed. And make sure and keep
voice up so the court reporter can get it.

THE WITNESS: I can do that.

JUDGE GOLDMAN: Okay.

DIRECT EXAMINATION

BY MR. BOREANZ: Mr. Chavi, are you a member of Local 917
Retired.

And how long have you been retired?

A year and a half now.

How long did you work for the Union?

About 35 years.

Let me show you what's been marked as Respondent's Exhibit

3, which is a letter from then business manager Rob Connolly
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back in 2004, containing the hiring call referral rules. Did

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you receive a copy of those?

A Back when they came out, I believe after this was all
redone.
Q Now, there's been some testimony about a conversation that

Mr. Mantell says occurred between he and Richard Palladino. Do
you recall a conversation where Ron Mantell confronted Mr.
Palladino in the back of the Union hall-?

A Yeah.

Q Do you remember what year that was? Let me ask you this,

do you remember what season it was?

A I'm going to say it was late in the year. It was cold
out.

Q Okay.

A You know maybe in November, December, somewhere.

0 OCkay. But last year or this year?

A Yeah, I believe the end of last year.

0 Okay. Do you recall the subject matter of Ron's concerns

when he confronted Mr. Palladino?

A Yes, I do.

Q What do you recall Ron saying initially to Mr. Palladino
when he confronted Mr. Palladino?

A He came back and said that he needed to go to work and
wanted to know i1f Dick would send him out to work, that he

needed to go to work.
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Chavi - Direct - Boreanaz

Q Okay. And did Dick respond to him?

A Yeah. Well, he basically said, you know, which is true,
there was a lot of guys wanting to go to work at the time. But
you know, at the end of the year then, you know, if he had a
job for him, if something come up, he'd see what he could do.
And he also told Ron that, you know, he has the option of going
out and finding his own work, you know, his old contacts or
callbacks or if he could find someone if he needed to go to

work or not. But he said he'd see if he could do something.

Q Now was Ron satisfied with Dick's response?

A I don't think so.

0 Did Ron press further?

A Yeah. It -- Ron wasn't happy with the answer, and didn't
think that -- I don't know, maybe he didn't trust Dick saying

that he'd see if he could put him out or not, you know, and
brought up some stuff about all the stuff the men tell him,
there's no -- for the good of the Union and that he thought
Dick should, you know, put him out to work, put him out to
work. They say Dick ran already, he could go out and if
contractors want him or liked him, he could go out and get his

own work.

Q Was Ron upset? Did you see him --

A Not at the beginning, he wasn't. Then he came back to
talk, at the beginning. But after -- he started heating up all
of a sudden. And I, you know, I was just sitting there. I
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didn't want to get involved or say anything. And I just kind

of sat back. It wasn't my business to get -- but he started
getting a little hot when he started bringing up that his
family members or the stock had gone down and that he thought
that Dick just wasn't putting him out to work. You know, he
did start heating up. Yeah, he did start to get mad at him.
Q So did Dick or Ron bring up Frank Mantell?

A I believe Ron he brought it up.

Q All right. And did you hear Ron threaten Dick about going
to the NLRB?
A Near the end, after -- yeah, after, you know, they went
back and forth, a little bit about the family members. Like T
said, again, that Ronny's family had thought he should be taken
care of. And in the end, it did come up. If Dick wasn't going
to send him to work, he was going to go to the NLRB and you
know.
Q What did Dick say in response, 1f you recall?
A If T remember correctly, Dick looked at him and said go
ahead and do what you have to do.

MR. BOREANZ: No further questions.

JUDGE GOLDMAN: Cross.

CROSS-EXAMINATION

Q BY MR. DURYEA: So you say in this conversation that you
believe that Ron Mantell was the one who brought up Frank

Mantell?
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A He brought up all of his whole family, which is his uncle
and his father and his brother, Frank.

Q Do you believe he brought -- you believe that he brought
them up, or you're certain?

A I heard it. I sat down and heard him bring it up.

Q Yeah, where were you in relation to this conversation?
How close —-- how close were you?

A Probably from here to that chair.

MR. BOREANZ:

The record will reflect the distance of

about five or six feet.

THE WITNESS:

Within ten feet.

JUDGE GOLDMAN: Go with that. Okay.

MR. DURYEA:

No further questions.

JUDGE GOLDMAN: Okay. Thank you. You're excused.

Next witness.

MR. BOREANZ: William Grace.

JUDGE GOLDMAN: Grab a seat. Raise your right hand.
Whereupon,

WILLIAM GRACE

having been duly sworn, was called as a witness herein and was
examined and testified as follows:

JUDGE GOLDMAN: Have a seat.

DIRECT EXAMINATION

Q BY MR. BOREANZ: Grace, are you a member of Local 917
A Yes, I am.
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1 Q I'm showing you what's been marked as Exhibit R-3. Do you
2 recognize that?
3 A Yes, I do.
4 Q It's a copy of the referral hall rules. Did you receive a
5 copy of those referral hall rules from then business manager,
6 Robert Connolly, back in September of 20047
7 A Yes, I did. Yes, I did.
8 Q Okay. One second. Mr. Grace, I'm handing you what's been
9 marked as Respondent's Exhibit Number 5. Do you recognize that
10 document?
11 A Yes.
12 0 What do you recognize it to be?
13 A Constitution of laborers, Local 91.
14 0 Now, is this Respondent's Exhibit 5 the local Union
15 constitution by which Local 91 must abide?
16 A Yes.
17 0 And do you know who developed this constitution?
18 A The International.
19 Q Okay. And do you have a -- are you an officer of the
20 Union?
21 A Yes.
22 0 What is your position?
23 A I am currently president of the Union.
24 0 As president, are you on the executive board of the Union?

25 A Yes.
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Q Is that an elected position?
A Yes.
0 When were you elected?
A I believe it was a year and some months back.
Q Okay.
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JUDGE GOLDMAN: I'm sorry. Both positions are elected?
THE WITNESS: Yes.
Q BY MR. BOREANZ: Now, let me draw your attention to page
85 of the constitution. By the way, how long have you been a
member?

A 36 years.

Q Now, page 85 references the business manager, correct?
A Yes.
Q I'1l draw your attention specifically -- strike that.

MR. BOREANAZ: I'm going to offer R-5 into evidence.
JUDGE GOLDMAN: Okay. Any objection?
MR. DURYEA: No objection.
JUDGE GOLDMAN: It's received.
{(Respondent Exhibit Number 5 Received into Evidence)
Q BY MR. BOREANZ: Page 85 references the business manager.
And drawing your attention to subparagraph 3 on that page 85,

stating "the business manager shall have the authority to

appoint, remove, and supervise stewards." Do you see that?
A Yes, I do.
Q Now, is that something you were familiar with in your 37
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Grace - Direct - Boreanaz

years as a member of Local 917

A Absolutely.

Q Is that a provision of this constitution, to your
knowledge, that Local 81 has followed, save for example in the
last five years?

A Yes.

Q Now, in subparagraph 5, same page, states "the business
manager shall keep informed of all contemplated work to be done
within the jurisdiction of a local Union, and make pre-job
arrangements as may be necessary in order to ensure proper and

lawful progress of such work once started and to its

conclusion." Do you see that?
A Yes, I do.
Q Now, do Local 91 members have any responsibility towards

following the constitution, as reflected here in Respondent's
Exhibit 57

A Yes, they do. They have an obligation as a member of
Local 91 put out on a job to the eyes and ears of the Local.
But you cannot -- but the leadership cannot physically be
everywhere. So any member coming in, actually a first-ear
premise has to go through a class that's called "Steward
Preparedness." That's how important these provisions are to
this International. This is our livelihood. We protect our
work. The men out in the field see, hear, and communicate back

to us all the time to let us know what's going on, and that we
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Grace - Direct - Boreanaz

take actions to protect our work.
Q Page 87 please. Page 87, subparagraph H references the

executive board.

A Yes.

0 Do you see that?

A Yes, I do.

0 Executive board elected?

A Yep.

Q Now, let me draw your attention to page 105, referencing

article 11, "Charges, trials, and appeals."
A Yes.
MR. BOREANZ: Do you have General Counsel 77
JUDGE GOLDMAN: Do you need one for the witness?
MR. BOREANZ: Yes. Thank you
Q BY MR. BOREANZ: Showing what's been marked as General
Counsel 7. Do you see that?
A Yes, I do.
Q That's in evidence. It's a notice of charges being sent

to the recording secretary by Richard Palladino, correct?

A Yes.

Q Involving charges against Mr. Rob Mantell, true?

A Yes,

Q Now, as a member of the executive board in 2007, did you

play any role in this administration of this charge and the

handling of this charge?
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Grace - Direct - Boreanaz

A In 20177

Q 2017, yes.

A I was the -~ I was the -- I sit on the trial board.

Q Okay. Now, when we look at page 105, the constitution of
Local 91, is it your understanding that article 11 here lays
out the procedure by which charges, such as those reflected her
in General Counsel 7, are to be administered?

A Yes.

0] And did you observe each and every one of the required
procedures be carried out, as they're listed here, in the
constitution, with respect to Ron Mantell's charge, reflected
in Respondent's Exhibit 7 --

A Yes.

Q -— General Counsel 7? For example, did he get a written

notice of the charges?

A Yes, he did.

Q Did he have those sent to his home?

A Yes.

Q And did they indicate the provisions of the constitution

which were alleged to have been violated?

A Yes.

Q And did you have an occasion to participate in the actual
hearing of the charges?

A Yes, I did.

0 And where did that take place?
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A It was Local 921 Union hall.
Q Do you remember what day of the week it was?
A It was a Saturday. Saturday morning at 10 o'clock or 11
o'clock.
Q Now, paragraph -- page 106, section 4 on page 106 requires
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that the hearing should be conducted in an "orderly, fair, and

impartial manner and shall assure the full presentation of all

facts to the trial board." You see that?
A Yes, I do.
0 Now, did Mr. Mantell have an opportunity to hear the

chérges at the start of the proceeding that were being lodged
against him?

A Yes.

Q How did that happen?

A They were read to him by myself.

Q Okay. Did you read them verbatim or did you skip over
some words or anything?

A I read it word-by-word, dates, everything, addresses.

Q Did you explain to Mr. Mantell how the procedure of the
day the trial board hearing would play out that morning?

A Yes.

Q And did you ask all the parties that were there to conduct
themselves in a particular way?

A Yes. In a --

Q What did you ask of the parties?
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A I asked them to be professional, to be courteous. I also
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stated that nobody wanted to be there, that this is a tough
situation for everybody, and that we just wanted to move
through it in an orderly fashion and treat each other with
respect, and that we would come to a conclusion based on the
facts.

Q Also on page 106, the procedures require that "the

charging party must first present evidence to substantiate his

charges." Do you see that?
A Yes.
Q Now, was Richard Palladino, during this hearing, required

to present first his evidence to sustain the charges?

A Yes.

@) And after Mr. Palladino did that, was Mr. Mantell afforded
an opportunity to ask Mr. Palladino questions?

A Yes.

0 How was he afforded that opportunity? Who told him that?
A I did. |

0 What did you tell him?

A I said once Mr. Palladino was done stating his case, and
this was even explained to Ron before that, that he would have
an opportunity to question Dick, and then after the fact that
Ronnie would be able to defend himself and that Dick would have
an opportunity, after Ronnie was done, to ask Ronnie questions.

Q Now, after Dick presented his evidence to substantiate the
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Grace - Direct - Boreanaz

charges, was Ronnie provided an opportunity to defend himself
against these charges?

A Yes.

Q And how did that happen?

A How did he defend himself?

Q Yeah.

A Well, he first and -- I'll give you a couple of examples
at what had happened. It was a little bit --

MR. DURYEA: This is hearsay?

THE WITNESS: ©No, I was there. Well --

JUDGE GOLDMAN: You know, don't. When there's an
objection, I'll -- you don't need to --

THE WITNESS: Well, it's --

JUDGE GOLDMAN: ~- have an answer.

Well, I'm actually not sure if you -- what you're asking
for. Are you asking for a description of what happened? I
don't think it's hearsay. I mean I think it's an account of
what happened.

MR. BOREANZ: 1I'll ask another question.

JUDGE GOLDMAN: You've challenged the process and the
events, and you put in evidence that's also hearsay. I mean
it's all hearsay. But it -- it may be relevant. What happened
at the hearing could be relevant; certainly under your theory
it's relevant. So I -- but I thought you were actually asking
the manner in which he was allowed to -- I didn't know you were
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1 asking for -- I'm not sure the witness understood that.

2 maybe I misunderstood it.

3 MR. BOREANZ: I'll ask a better question.

4 JUDGE GOLDMAN: If you're just asking what was the

5 process —-- format in which he was allowed to --

6 MR. BOREANZ: I'll ask a better question.

7 JUDGE GOLDMAN: ~- ask his questions, then yes.

8 Q BY MR. BOREANZ: Mr. Grace, did you give Mr. Mantell
9 instructions about his ability to provide his defense aft
10 Palladine put on his case? /
11 A I -—- he -- he had the opportunity to give his defens
12 0] Did you tell him that?
13 A Ch, absolutely.
14 Q Okay. And did he then speak to the trial board?
15 A Yes.
16 Q All right. Did he read to the trial board anything?
17 A He had written statements that, you know, notes, wha
18 they would be. I didn't see them, but he was -- had some
19 documentation he was reading off of.
20 Q Did he say things during the trial board other than
21 he just read from his letter?
22 A Yes, he would elaborate on things.
23 0 Okay. And did any trial board members ask questions
24 him?
25 A Yeah, throughout the course. Yeah.
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Q Okay. He describes the trial board lasting about an hour
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and a half or thereabouts; is that consistent with your
recollection?

A I ——- I would say.

Q All right. And after he presented his defense, did Mr.
Palladino get an opportunity to ask Ron questions?

A Yes.

Q Did that happen?

A Yes, he may have asked one or two.

Q Now, were there minutes being taken of this trial board?
A Yes.

0 General Counsel's 12, do you have? ©No, the 9. 1It's

probably in both.

JUDGE GOLDMAN: Maybe I --

MR. BOREANZ: You already got your exhibit back?

JUDGE GOLDMAN: No. 1I'll take that back.

MR. BOREANZ: GC-9? Does it say GC-9 on the bottom right-
hand corner?

THE WITNESS: Yeah, GC-9.

MR. BOREANZ: Okay.
Q BY MR. BOREANZ: All right. Now, these minutes, GC-9, how

were they prepared?

A Our recording secretary, Kevin Hasley was at the meeting.

And they were taken down as -- as the meeting had proceeded.

Q Okay. And you've seen these minutes before, have you not?
avirnz O BEEE
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Yes.
Do they accurately represent what occurred =--
Yes.

-- for the most part at the meeting regarding Ron

Mantell's charges on April 8th, 20177

A

Q

Yes, they were very well-written as a matter of fact.

Now, after this process of Palladino putting his case on

and getting questioned, and Ron putting his case on and being

questioned, and through the course of having questions by the

trial board, did there come a point in time when the -- the

trial board conducted any deliberations?

A

Q

A

Yes.
How did that happen?

We excused ourselves from the Union hall portion of the

Union, and went into a separate room, and the entire trial

board was present. And we had deliberated maybe for 15, 20

minutes.

Q So the trial board had some conversations about the
testimony?

A Yes.

Q And did you take a vote?

A Yes.

Q And do the vote results accurately reflect -- did the vote

that you took during this deliberation process, are they

accurately reflected in General Counsel's 9 in front of you?
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A Yes.
0 Now, to your knowledge, this handling of this charge
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against Mr. Mantell, was the processing of that handling of

charge consistent with the requirements of the Local 91 local

constitution?
A Yes.
Q Mr. Grace, did the trial board suspend Ron Mantell as a

member in good standing because of anything Frank Mantell did
that was the subject of Frank Mantell's Board charges earlier
on?
A Absolutely not.

MR. BOREANZ: No further questions.

JUDGE GOLDMAN: Your witness.

MR. DURYEA: Judge, can we take a break.

JUDGE GOLDMAN: Sure.

MR. DURYEA: Like two minutes.

JUDGE GOLDMAN: Yeah. Let's now recess just a couple
minutes. You can sit down if you like.

THE WITNESS: I'm sure the chair is more comfortable.

MR. BOREANAZ: So I did have one more question, I'm sorry.

JUDGE GOLDMAN: Go ahead.
Q BY MR. BOREANAZ: The last question I asked you is if the
trial board suspended Ron Mantell as a result of his brother
Frank Mantell's engaging in protected activity as part of the
Facebook posts.
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Grace - Direct - Boreanaz

Let me ask a similar question. Did the trial board fine
Ron Mantell because his brother Frank Mantell engaged any
protected activity regarding Facebook or otherwise?
A No. We fined -- we had --

JUDGE GOLDMAN: No, that's fine.

MR. BOREANAZ: No more questions --

JUDGE GOLDMAN: Okay.
MR. BOREANAZ: -~ at this time. There was a fine -~
JUDGE GOLDMAN: ©Oh, yeah, it's -- go ahead. Your witness.
MR. DURYEA: Yes.
CROSS-EXAMINATION
Q BY MR. DURYEA: So Richard Palladino filed the charge,
correct?
A Yes.
Q So you were saying that -- you testified that nobody
wanted to be there, but Mr. Palladino wanted to be there. He
filed the charge.
A I said the trial board didn't want to be there.
Q So are you aware of anyone else being charged for what Ron

Mantell was charged for?

A Not -- no. Not in my years.

Q And you -~

A I'm not -- I'm not certain of that. I'm not sure.
JUDGE GOLDMAN: Well, you're not aware?

THE WITNESS: I'm not aware.
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Grace - Cross - Duryea

JUDGE GOLDMAN: I don't want to put words in your mouth,
but --

THE WITNESS: Right. It's that may --

0 BY MR. DURYEA: Do you as a member of the executive board,

do you attend all disciplinary hearings?
A In the years that I've been on, yes.
Q And how long has that been?
A Thirteen years.
Q So in that time, nobody has been charged for what Ron
Mantell was charged for?
A , No. No.
Q So you said that Mr. Palladino asked some questions of
Ron Mantell. What questions did he ask?
A Pretty much it just had to pertain to working on the job
without having the schooling and that there should have been
communication. So lack of communication.
JUDGE GOLDMAN: Can you hear? Make sure to keep your
voilce up --
THE WITNESS: Oh, I'm sorry.
JUDGE GOLDMAN: -- because there's not a microphone.
THE WITNESS: Let me pull this chair up a little bit.
JUDGE GOLDMAN: Well, that doesn't amplify. It just
records. So keep it up.
0 BY MR. DURYEA: So the trial board voted on the -- on Ron
Mantell's guilt; is that correct?
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Grace - Cross - Duryea

A Yes.

Q And then they assessed the penalty --

A Yes.

Q -- for that? And that penalty was a six-month suspension
and a 500 dollar fine?

A Yes.

Q Why was that the penalty?

A That's the penalty that we came up with. That was our
decision.

Q But why did you come up with that penalty?

A Because it's not a harsh penalty. It's two day's pay.

Six months' suspension doesn't mean he can't work, it means
that he can't attend Union meetings. The penalty was fair. 1In
our discretion, the penalty was fair.

Q Are you saying that during the six months' suspension that
Ron was —-- would still -- Ron Mantell still would have been
able to get jobs through the referral list?

A He could still get referral work. It doesn't stop him
from going to work. It stops him from attending Union meetings

for six months, which would be six meetings.

Q And that's the only ramification for the suspension?
A Yeah.

Q Not being able to attend Union meetings?

A Yeah.

MR. DURYEA: No more questions.
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Grace - Cross - Duryea

JUDGE GOLDMAN: Okay. Thank you. You're excused.

THE WITNESS: Thank you.

JUDGE GOLDMAN: Give that back to counsel.

THE WITNESS: Yeah.

MR. BOREANAZ: Can I have a brief recess, Judge?

JUDGE GOLDMAN: Sure. All right. Let's take a

five-minute break, and a recess. Off the record.

(Off the record at 1:23 p.m.)

JUDGE GOLDMAN: Your witness.

MR. BOREANAZ: Richard Palladino.

JUDGE GOLDMAN: Have a seat. Raise your right hand.

Whereupon,

RICHARD PALLADINO

having been duly sworn, was called as a witness herein and was

examined and testified as follows:

Q

name,

A

Q

A

Q

JUDGE GOLDMAN: Proceed.

DIRECT EXAMINATION

BY MR. BOREANAZ: Mr. Palladino, will you spell your last

please.

P-A-L-L-A-D-I-N-O.

And how long have you been a business manager?

About ten years.

And you heard Mr. Connolly say that you had -- he ran for

election and you beat him for business manager?

A

Correct.
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Palladino - Direct - Boreanaxz
Q Now, from November 2015 to the present, have you by
operation of the nonexclusive hiring hall at Local 91 refused
to refer Ron Mantell from its out of work list?
A No.
0] Have you, as business manager, caused or refused anyone at
the hall to not refer Ron Mantell out of the hall -- through
the hiring hall out of work list?
A No.
0 Now, in November 2016, you heard that Mr. Mantell
described a conversation you and he had in the back of the
Union hall. Do you remember that testimony?
A Yes.
Q Now, did you threaten Ron Mantell that if he went and
filed charges with the board that you would file internal Union
charges against him?
A No.
Q Now, you did file charges against him in April of 2017; is
that accurate?
A I think so, yes.
Q Okay. All right. Let me show you -- I'11l show you
General Counsel 7. The date of the charges are March 3rd,
2017. Those are charges against --
A Yes. Yes.
Q -- Mr. Ron Mantell?
A Yes.

25
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Palladino - Direct - Boreanaz

Q Okay. Did you file these charges reflected here in

General Counsel 7 against Ron Mantell because Frank Mantell did

anything with respect to his board charge in 20157

A No.

Q Why did you file the charges against Ron Mantell as

reflected here in General Counsel 7?2

A Well, I think it needed to happen.

Q Okay. Can you explain the importance of your -- strike

that. Let me show you the constitution, Respondent's Exhibit 5.
MR. BOREANAZ: And is it all right with Your Honor if I

could just stand over his shoulder for just a brief moment?
JUDGE GOLDMAN: Yeah, briefly.

Q BY MR. BOREANAZ: Showing you what's been marked as

Respondent's Exhibit 5. It's in evidence. And draw your

attention to page 85, which is referenced to the business

manager and his or her obligations and duties. Do you see

that?
A Yes.
o} Is one of the duties and obligations of the business

manager to know what's going on in your jurisdiction with
respect to work?

A Yes.

Q And is it your responsibility as business manager to
enforce the collective bargaining agreement signed between your
Union and the employers?
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Palladino - Direct - Boreanaz

A Yes.
Q And is the main method in which you carry out those duties
through your appointment and assignment of job stewards?

A Correct. Pretty much, yes.

Q And the secondary method of that is by virtue of
communicating with your members on job sites?

A Correct.

Q Now, you indicated that you filed charges against Ron
Mantell reflected in General Counsel 7 because you thought it
had to be done, correct?

A Correct.

Q And did you impose a suspension of his membership as a

result of you bringing these charges?

A No.

Q Did you impose any fine to Mr. Mantell as a result of the
charges that you -- that you brought here in General Counsel 77
A No.

Q Mr. Palladino, did you cause to change the Union's

practice of posting the updated out of work list because Ron
Mantell engaged in any protected activity?
A Absolutely not.
Q Did you cause Mario Neri to refuse to allow Ron Mantell to
view the Union's out of work list?
A No.

MR. BOREANAZ: I have no further questions.
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Palladino - Cross - Duryea

JUDGE GOLDMAN: Okay. Your witness.
MR. DURYEA: Just a moment, Your Honor.

CROSS-EXAMINATION

Q BY MR. DURYEA: So you're aware of the fact that Ron

Mantell has not been referred from the Union hall since

November of —-- since November of 2015; is that correct?
A I'm aware of that.
Q And prior to that date, Ron Mantell was referred out

regularly; is that correct?

MR. BOREANAZ: I'm going to object to the term "regularly"
and ask that the witness be given clarification of what that
means.

JUDGE GOLDMAN: Well, I don't know that he needs it. I
mean, the witness can handle it.

MR. BOREANAZ: I'll withdraw it then.

JUDGE GOLDMAN: Can you answer that? Ask it again.

THE WITNESS: And your question is?

0 BY MR. DURYEA: Prior to November of 2015, Ron Mantell was
referred out a lot for --
A "Referred out", you're referring that we send out? 1Is

that what you're referring?

0 That's correct.
A That he didn't get his own job? He might have got his own
job.

JUDGE GOLDMAN: But he's asking you a different question,
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Palladino - Cross - Duryea

right? You didn't -- finish the guestion.
MR. DURYEA: Yeah, yeah.
Q BY MR. DURYEA: I'm asking you prior to November 2015, did

you refer Ron Mantell out?

A No.
0 You never did before November?
A I didn't say never. I said I just didn't refer him out a

lot. When we could, we did. As his number come up, if we
could find a job for him, we did.

0 Showing you General Counsel Exhibit 2. This is a document
showing for the Union fiscal years the number of hours that Ron
Mantell was credited with. Do you see that the for years
preceding he's got 700 hours, thousand hours, something in the
hundreds or up to thousands of hours in the years preceding

November of 20157

A I see it.

0 Do you see 1it?

A Yup.

Q Do you have any reason to doubt that Ron Mantell worked

those hours?

A No. No. Those hours are accurate.

Q So during those years when he was racking up those sorts
of hours, was he referred out by you for work?

A I'd have to look up and see, because I don't remember
referring him out. My brother might have. My brother was an
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1 assistant at that time. My brother may have.

2 MR. BOREANAZ: When you're talking about referred out, are
3 you talking off the referral list?

4 MR. DURYEA: Yes. Off of the referral list.

5 THE WITNESS: I wouldn't know. I'd have to take a look

6 and see.

7 Q BY MR. DURYEA: Do you have any reason to -- do you have

8 any reason to believe that during, say, the prior five years

9 that are listed on there through fiscal year 2016 that Ron
10 Mantell always got his own jobs? Do you have any reason to
11 believe that?
12 A I had no reason to believe that he didn't get some of his
13 own jobs and be sent out by the hall. I -- I would have no way
14 of knowing that without looking at the placement sheets that
15 you went over with Mario.
16 MR. DURYEA: Did you do that?
17 MR. BOREANAZ: The microphone, did you move that? ©Oh, no,
18 it's down there.
19 JUDGE GOLDMAN: No. Are you okay? Court reporter? She
20 can hear it. We're good.
21 MR. DURYEA: Was I out of the room when you did that? Was
22 I out of the room when you did that?
23 UNIDENTIFIED SPEAKER: No. That was just a question.
24 Q BY MR. DURYEA: So thinking back to events involving Frank
25 Mantell and the Facebook postings, those postings bothered you,
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correct?
A If your name was disdained (sic) after 57 years, would you
be upset?
Q I'm asking you =--
A I'm asking you.
Q -—- what you said.

JUDGE GOLDMAN: No. No. Don't do that. I know it's -- I
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know there is a lot of strong feelings, but just answer his
question.

Q BY MR. DURYEA: §So were you upset over -—-

A Well, certainly. He went after my reputation after 57
years with lies. Would you be upset? Certainly.

Q And did it bother you that he filed a charge with the

NLRB?
A No.
0 That --

A Not at all.

0 That didn't bother you?

A No. 1It's part of the process. We came here, did our job.
Q So the Facebook posts bothered you, but the board process
that was all about Frank Mantell's Facebook posts, are you
saying that didn't bother you?

A I never said that. Is that a question?

Q The question is, did the fact that a labor board case was
brought regarding Frank Mantell's Facebook posts and you went
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Palladino - Cross - Duryea

through the entire board process and got -- Frank Mantell got a

favorable decision from the Board, did that bother you?

A Not at all.

MR. BOREANAZ: Was he upset at the Board, is that the
question?

MR. DURYEA: ©No, that's not the question.

JUDGE GOLDMAN: I got the question. But it's -- it has
very limited -- I mean, no one likes to lose a case but that's

the easy part is that there was a conflict between Frank and

the local that resulted in a Board case. We know that.

I'm going to ask you something, though, because counsel
asked about this document. These hours, these would be -- this
would result -- this would be work done for any laborer's
contractor?

THE WITNESS: Anybody's signatory, yes, sir.

JUDGE GOLDMAN: Okay. Whether it was referred by the --

whether they got the job on their own or got the job --

THE WITNESS: Through the hall.

JUDGE GOLDMAN: -- through the hall.

THE WITNESS: Anyway that you can get it.

JUDGE GOLDMAN: Right. Okay.
Q BY MR. DURYEA: So is it your testimony that prior to
November 2015 Ron Mantell got all of his own work and didn't
get any --
A I didn‘t say that.
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Palladino - Cross - Duryea

Q -— referrals from the hall?

A I said I would have to look at the sheets. I'm sure it
was a mix.

Q You're sure it was mixed between getting --

A It's probably --

Q -—- his own work --

A That's probably not even a good answer. I'd have to take
a look and see. He has the capability of doing both, working
through the hall or getting his own job.

Q Do you have any reason to believe/that up until, say, the
five years prior to November of 2015 that Ron Mantell did get
referrals out from the Union?

A No, not at all.

Q You have no reason to doubt that?

A No reason to doubt it.

JUDGE GOLDMAN: Doubt it or believe it? I lost your
question. I think -- well, you don't know. I mean, the
question was -— I think you first asked whether he believed it,
had any reason to believe it and then whether he had any reason
to doubt it.

MR. DURYEA: Oh, let me rephrase.

JUDGE GOLDMAN: All right.

MR. DURYEA: Let me ask it again more clearly.

JUDGE GOLDMAN: I'm not sure one excludes the other.

MR. BOREANAZ: Yeah, I mean, I would stip it's a

AVTranz, an eScribers Company
WWw.aviranz,com + vivw, escribers.net » (800) 257-0885



Case 19-2861, Document 90, 03/06/2020, 2795880, Page120 of 211

317

Hearing Transcript, Volume II, Dated October 12, 2017 [Pages 194-312]. 305

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Palladino - Cross - Duryea

possibility that he got --

JUDGE GOLDMAN: Well, you know, that's what we -- I mean,
I think the witness has sort of declared that he would have to
look at other records to know. Unless you're -- I mean, the
way you asked the question, I don't really know which question
he answered but -- so maybe go ahead and ask it again.
Q BY MR. DURYEA: So it's possible that before November
2015, say, for the five years before that that Ron Mantell was
getting referrals from the Union?
A Correct.
Q So what changed in November of 2015 that led to Ron
Mantell getting zero referrals from the hall from November 2015
until today?
A I have no idea. Obviously he's not being asked for and we
didn't have work for him. So there must be a reason that
nobody is requesting him, otherwise he would have gone to work.
Q Is that the only way people get -- members get referred
out is if they're asked for by name?
A No. Or if his number come up and there was an opportunity
to send him, then we would have referred him.
Q And you're saying that that never happened --
A Not to my knowledge.
0 -— or about since November of 20157?
A We just experienced the worst two years that we've had in
22 years. We have a number of laborers that have fewer hours
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Palladino - Cross - Duryea

than Ron Mantell.

Q Well --

A Do each of them have the same complaint? Are they
entitled to the same remedy? We have a lot of people that we
take care of. Ron Mantell is not the only one that's hurting
for time. There's guys that have absolutely no unemployment,
no insurance, no nothing.

Now, if there was a way to help them, do you think that I
would be sitting here if I could be helping them? That's what
I'm hired for. Ron just happens to catch a couple bad years
and there's not a thing that I can do about it.

Q And of course you know that Ron Mantell is Frank Mantell's
brother?

A What's that got to do with anything?

Q Well --

A What's that got to do with Ron? You keep bringing Frank
Mantell into it. And I told you three times, Frank Mantell has
nothing to do with Ron Mantell. Ron Mantell will tell you that
he's got nothing to do with Frank and we treat him that way.

So your insistence to try to bring Frank Mantell back into this
case, you're wasting your time.

MR. FEUERSTEIN: Can we have a minute, please?

JUDGE GOLDMAN: Sure. We'll take five minutes. Off the
record. You're welcome to step down if you like.

THE WITNESS: Oh, thanks, Your Honor.
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(Off the record at

JUDGE GOLDMAN:

1:51 p.m.)

Your witness.

MR. DURYEA: I have no further questions at this moment.

JUDGE GOLDMAN:

MR. BOREANAZ:

JUDGE GOLDMAN:

Anything else?
No follow up.

All right. Thank you. You're excused.

Okay. Anything else?

MR. BOREANAZ:

JUDGE GOLDMAN:

MR. BOREANAZ:

JUDGE GOLDMAN:

We have no more witnesses.
Okay. Respondent rests?
Yes.

Okay. Any rebuttal?

MR. DURYEA: Yeah. I have a rebuttal witness.

JUDGE GOLDMAN:

Okay.

MR. DURYEA: Ron Mantell.

MR. MANTELL:

JUDGE GOLDMAN:

Do I have to be sworn again?

Yeah. 1I'll go ahead and swear you again.

Raise your right hand.

Whereupon,

RON MANTELL

having been duly sworn, was called as a witness herein and was

examined and testified as follows:

THE WITNESS:

JUDGE GOLDMAN :

0 BY MR. DURYEA:

Absolutely.
Okay. Proceed.

DIRECT EXAMINATION

Did you hear earlier Mario Neri's

wviranz G ST
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Mantell - Direct - Duryea
testimony about a conversation with you in 2013 in which you
told -~ in which you said you were not going to take any
one-day jobs? Did you hear that testimony?
A Yes, I did.
0 bid you ever havé a conversation with Mr. Neri about not
taking one-day jobs?
A Never.

0 Did you have -- ever have a conversation about not taking

one-day jobs with Mr., Palladino?

A Never.

Q Since 2013, have you worked one-day jobs?

A Yes.

Q Have you ever been —-- have you ever turned down a one-day
Jjob?

A No --

0 Since November -- since 2013, have you turned down any

one-day Jjobs?

A No, I did not because I know being a laborer that
sometimes, as Mario said, the contractor calls and asks for a
guy for one day and I know that. That if you go on the job and
work hard that sometimes if they have extra work, they'll keep
you on the job. And that has happened for me in the past, a
lot of times.

Q So you accepted one-day jobs?

A Yes. Because it can lead into something else.

wvirnz O BIEEDR
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Q

Mantell - Direct - Duryea

So when did you first learn that the Union was not

referring you out for one-day jobs?

A

Q

Today.

There was also a conversation that Mr. Neri talked about

that had to do with busting and whether or not you would accept

a busting job.

A

Q

Yes, I heard it.

Did you ever say that you wouldn't accept a busting job?
Never.

Is busting a job that you've done before?

Oh, yes, many times. Actually, a few years ago I did in

Lewiston for about eight weeks chipping concrete.

Q

And would you accept a busting job?

Yes. I'm a laborer. 1I'll accept any job they offer me.
MR. DURYEA: No more questions.

JUDGE GOLDMAN: All right. Follow up?

CROSS-EXAMINATION

BY MR. BOREANAZ: Mr. Mantell, can you pass a drug test?
Yes, I passed one last year.

Okay.

MR. DURYEA: Objection, Your Honor.

JUDGE GOLDMAN: TIt's follow up.

BY MR. BOREANAZ: Your testimony here on

redirect involved --

JUDGE GOLDMAN: Do you want a ruling?

A/Tranz, an eScribers Company
wiww.aviranz.com « www, escribers.net « (800} 257-0885
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Mantell - Cross - Boreanaz
MR. BOREANAZ: What?
JUDGE GOLDMAN: I thought you were talking to me.
MR. FEUERSTEIN: I'm talking to Eric.
JUDGE GOLDMAN: Okay.
MR. FEUERSTEIN: I'm sorry.
Q BY MR. BOREANAZ: You had an eight-week job busting?
A Six to eight weeks, I believe.
0 And who was that with, what contractor?
A That was Edbauer Construction, which I was sent for a
one-day job and it turned into six to eight weeks.
Q Is it your testimony that Mario Neri is lying about what
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you said to him?
A Yes.

MR. BOREANAZ: No further questions.

JUDGE GOLDMAN: Okay. Anything? Thank you. You're
excused.

Okay. That's it. We've come to the end. Briefs due
November 16th. If it is more than 20 pages, please have a
table of contents.

And anything before we close the hearing?

MR. BOREANAZ: Just one second, please.

JUDGE GOLDMAN: Let's go off the record.

(Counsel confer)

JUDGE GOLDMAN: Okay. With that, we'll close the hearing.

Thank you for your presentations. The hearing is closed.
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MR. DURYEA:

MR. BOREANAZ:

(Whereupon, the hearing in the above-entitled matter was closed

at 2:02 p.m.)

323

Thank you.

Thank you, Judge.
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CERTIFEICATION
This is to certify that the attached proceedings before the
National Labor Relations Board (NLRB), Region 3, Case Numbers
03-CB~196682, 03-CB-201412, Laborers International Union of
North America, Local Union of North America, Local Union No.
91, (Scrufari Construction Co., Inc.), and Ronald J. Mantell,
and Scrufari Construction Co., Inc., at the Buffalo Hearing
Room, Suite 630, 130 S. Elmwood Avenue, Buffalo, New York
14202, on Thursday, October 12, 2017, 9:32 a.m. was complete,
and true and accurate transcript that has been compared to the
reporting or recording, accomplished at the hearing, that the
exhibit files have been checked for completeness and no

exhibits received in evidence or in the rejected exhibit files

are missing.

- =
> i |

C ok Solo, ke,;]mi‘ -

L

DAVETTE REPOLA

Official Reporter
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 3

LABORERS’ INTERNATIONAL UNION OF
NORTH AMERICA, LOCAL UNION NO. 91
(SCRUFARI'CONSTRUCTION CO., INC.)

and Cases 03-CB-196682
03-CB-201412

RONALD J. MANTELL, an Individual

ORDER CONSOLIDATING CASES, CONSOLIDATED COMPLAINT AND NOTICE
OF HEARING

Pursuant to Section 102.33 of the Rules and Regulations of the National Labor Relations
Board (the Board) and to avoid unnecessary costs or delay, IT IS ORDERED THAT Case 03-
CB-196682 and Case 03-CB-201412, which are based on charges filed Ronald J. Mantell, an
Individual (R. Mantell) against Laborers’ International Union of North America, Local Union
No. 91 (Respondent) are consolidated.

This Order Consolidating Cases, Consolidated Complaint and Notice of Hearing, which
is based on these charges, is issued pursuant to Section 10(b) of the National Labor Relations Act
(the Act), 29 U.S.C. § 151 et seq., and Section 102.15 of the Rules and Regulations of the
National Labor Relations Board (the Board), and alleges Respondent has violated the Act as
described below.

I

(a) The charge in Case 03-CB-196682 was filed by R. Manteli on April 12, 2017, and
a copy was served on Respondent by U.S. mail on the same date.

(b) The-first amended charge in Case 03-CB-196682 was filed by R. Mantell on April

24,2017, and a copy was served on Respondent by U.S. mail on the same date.

General Counsel's Exhibit 1CL\
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(c) The charge in Case 03-CB-201412 was filed by R. Mantell on June 27, 2017, and

acopy was served on Respondent by U.S. mail on the same date.

(@) The first amended charge in Case 03-CB-201412 was filed by R. Mantell on

August 16, 2017, and a copy was served on Respondent by U.S. mail on the same date.
I

(a) At all material times, Scrufari Construction Co. Inc. (the Employer), has been a
corporation with an office and place of business in Niagara Falls, New York (the Employer’s
facility), and has been a general contractor in the construction industry doing commercial
construction.

(b) At all material times, Council of Utility Contractors, Inc., The Independent
Builders of Niagara County and Associated General Contractors of America, New York State’
Chapter, Inc., collectively referred to as the Associations, have been organizations composed of
various employers, including Scrufari Construction Co., Inc., engaged in the construction
industry, one purpose of which is to represent its employer-members in negotiating and
administering collective-bargaining agreements with various labor organmizations, including
Respondent.

(c) Annually, the employer-members of each of the Associations, in the course of
their business operations described above in paragraph Il(a), collectively, purchase and receive
goods valued in excess of $50,000 directly from points outside the States wherein the employer-
members are located.

it

At all material times, the Employer and the employer-members of the Associations have.

been engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.
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v

At all material times, Respondeni has been a labor organization within the meaning of

Section 2(5) of the Act.
A\

At all material times, the following individuals held the positions set forth opposite their

respective names and have been agents of Respondent within the meaning of Section 2(13) of the

Act:
Richard Palladino - Business Manager
William Grace - President
Kevin Haseley - Recording Secretary
Dave Bellreng - Vice President
Paul Hoyt Executive Board Member
Anthony Ventura - Executive Board Member
Don Paolini - Auditor
Bruce Stenzel - Auditor
Mario Neri - Respondent employee

VI

(a) Since about April 1, 2012, the Associations and Respondent have entered into and
since then have maintained collective-bargaining agreements that contain language that allows
Respondent to be a non-exclusive source of referrals of employees for employment with

employer-members of each of the Associations.
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(b)  On February 7, 2017, the National Labor Relations Board issued a decision

finding that Respondent violated Section 8(b)(1)(A) of the Act by removing employee-member
Frank J. Mantell from Respondqnt’s out-of work referral list from October 8, 2015 through

November 19, 2015 due to his protected concerted activity of posting criticisms of Respondent

and its business manager, Richard Palladino, on Facebook..

© From about November 2015, a more precise date unknown to the General
Counsel but within the knowledge of Respondent, and continuing thereafter, Respondent, by
operation of its non-exclusive hiring hall, has refused to refer R. Mantell from its out-of~work
referral list.

(d) In about November 2016, a more precise date unknown to the General Counsel
" but within the knowledge of Respondent, Respondent, by Business Manager Richard Palladino,
threatened R. Mantell with internal union charges if the employee-member filed charges with the
Board.

(e) About March 3, 2017, Respondent, by Business Manager Richard Palladino, filed
internal union charges against R. Mantell.

® About April 8, 2017, Respondent f;ned R. Mantell and suspended him as a
member in good standing.

(g)  Respondent engaged in the conduct described above in paragraphs VI(c), (d), (€)
and (f) because R. Mantell’s brother, Frank Mantell, engaged in the protected concerted conduct

described above in paragraph VI(b).



Case 19-2861, Document 90, 03/06/2020, 2795880, Page132 of 211

329

General Counsel Exhibit 1(L) - Order Consolidating Cases, Consolidated

Complaint and Notice of Hearing, Dated August 23, 2017.
VII

(a) On about June 26, 2017, R. Mantcll engaged in protected concerted conduct by
investigating the referral of two individuals below him on Respondent’s out-of-work list,

(b) On about June 27, 2017, Respondent, by employee Neri, refused to alow R.
Mantell to view Respondent’s out-of-work list.

(c) In about July 2017, a more precise date unknown to the General Counsel but
within the knowledge of Respondent, Respondent changed its practice by posting its updated
out-of-work list weekly instead of daily.

(d)  Respondent engaged in the conduct described above in paragraphs VII(b) and ()
because R. Mantell engaged in the protected concerted conduct described above in paragraph

VII(a).
VIII

By the conduct described above in paragraph VI(c), (d), (¢), and (f) and paragraph VII(b)
and (c), Respondent has been restraining and coercing employees in the exercise of the rights
guaranteed in Section 7 of the Act in violation of Section 8(b)(1)(A) of the Act.

IX

The unfair labor practices of Respondent described above affect commerce within the

meaning of Section 2(6) and (7) of the Act.

WHEREFORE, as part of the remedy for the unfair labor practices-alleged above in
paragraphs VI and VII the General Counsel seeks an order requiring Respondent, inter alia, to
preserve and, within 14 days of a request, provide at the office designated by the Board or its
agents, a copy of all payroll records, social security payroll records, timecards, personnel records

and reports, and all other records, including an electronic copy of such records if stored in

5
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electronic form, necessary to analyze the amount of backpay due under the terms of such Order.
If requested, the originals of such records shall be provided to the Board or its agents in the same
manner.

WHEREFORE, as an additional remedy for the unfair labor practices alleged above in
paragraph VI and VII the General Counsel seeks an order requiring that the Respondent
reimburse the discriminatee for all search-for-work and work-related expenses regardless of
whether the discriminatee received interim earnings in excess of these expenses, or at all, during
any given quarter, or during the overall backpay period.

WHEREFORE, in order to fully remedy the unfair labor practices alleged above in
paragraph VI and VII the General Counsel seeks an order requiring that the discriminatee be
made whole, including reasonable consequential damages incurred as a result of the
Respondent’s unlawful conduct.

The General Counsel further seeks all other relief as may be just and proper to remedy
the unfair labor practices alleged.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board’s Rules

and Regulations, it must file an answer to the consolidated complaint. The answer must be

‘received by this office on or before September 6, 2017, or postmarked on or before

September 5, 2017. Respondent should file an original and four copies of the answer with this

office and serve a copy of the answer on each of the other parties.

An answer may also be filed electronically through the Agency’s website. To file
electronically, go to www.nlrtb.gov, click on E-File Documents, enter the NLRB Case Number,
and follow the detailed instructions. The responsibility for the receipt and usability of the answer

rests exclusively upon the sender. Unless notification on the Agency’s website informs users that

6
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the Agency’s E-Filing system is officially determined to be in technical failure because it is

unable to receive documents for a continuous period of more than 2 hours after 12:00 noon
(Eastern Time) on the due date for tiling, a failure to timely file the answer will not be excused
on the basis that the transmission could not be accomplished because the Agency’s website was
off-line or unavailable for some other reason. The Board’s Rules and Regulations rcquire that an
answer be signed by counsel or non-attorney representative for represented parties or by the
party if not represented. See Section 102.21. If the answer being filed electronically is a pdf
document containing the required signature, no paper copies of the answer need to be transmitted
to the Regional Office. However, if the electronic version of an answer to a consolidated
complaint is not a pdf file containing the required signature, then the E-filing rules require that
such answer containing the required signature continue to be submitted to the Regional Office by
traditional means within three (3) business days after the date of electronic filing. Service of the
answer on each of the other parties must still be accomplished by means allowed under the
Board’s Rules and Regulations. The answer may not be filed by facsimile transmission. If no
answer is filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for
Default Judgment, that the allegations in the consolidated complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on October 11, 2017 at 10:00 a.m., in the Hearing
Room at the Niagara Center Building, 130 South Elmwood Avenue, Suite 630, Buffalo, New
York, and on consecutive days thereafter until concluded, a hearing will be conducted before an
administrative law judge of the National Labor Relations Board. At the hearing, Respondent and
any other party to this proceeding have the right to appear and present testimony regarding the

allegations i this consolidated complaint. The procedures to be followed at the hearing are
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described in the attached Form NLRB-4668. The procedure to request a postponement of the

hearing is described in the attached Form NLRB-4338.

DATED at Buffalo, New York, this 23™ day of August, 2017.

7

oA ..;f?:' /.
l‘éf/c/ A AAT e

PATL J. MORPHY /A//
REGIONAL DIRECTOR ,
NATIQNAE LABOR REL XTIONS BOARD
REGION-03 L

130 S Elmwood Ave Ste 630

Buffalo, NY 14202-2465

Attachments
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRD REGION

LABORERS’ INTERNATIONAL UNION OF ANSWER
NORTH AMERICA, LOCAL UNION NO. 91
(SCRUFARI CONSTRUCTION CO., INC))
Cases 03-CB-196682

| 03-CB-201412
and

RONALD J. MANTELL, an Individual

Respondent, Laborers’ International Union of North America, Local Union No. 91, by its
attorneys, Lipsitz Green Scime Cambria wip, Robert L. Boreanaz, of counsel, answers the Order
Consolidating Cases, Consolidatéd Complaint and Notice of Hearing as follows:

1. Denies knowledge and information sufficient to form a belief as to the truth of the
allegations set forth in paragraphs I(a), I(b), I(c) and I(d);

2. Denies knowledge and information sufficient to form a belief as to the truth of the
allegations set forth in paragraphs II (a), II (b) and I(c);

3. Denies knowledge and information sufficient to form a belief as to the truth of the
allegations set forth in paragraph III;

4, Admits the allegations set forth in paragraph IV;

5. Denies knowledge and information sufficient to form a belief as to the truth of the
allegations set forth in paragraph V;

6. Admits the allegations set forth in paragraphs VI(a) and VI(b); denies the allegations
set forth in paragraphs VI (c), VI (d), VI(e), VI(f) and VI(g);

7. Denies the allegations set forth in paragraphs VII(a), VII(b), VII(c) and VII(d);

8. Denies the allegations set forth in paragraph VIII; and

#2328595.v|

53330.0026 General Counsel's Exhibit 1 Q"‘\\)
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9. Denies the allegations set forth in paragraph IX.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

The charges in the Complaint are barred by the Statute of Limitations.

SECOND AFFIRMATIVE DEFENSE
The actions of both the Charging Party and the Respondent are subject to and involve an
entirely internal union matier as such the Labor-Manageinent Reporting and Disclosure Act or

LMRDA (see 29 U.S.C. § 260-401) applies and the National Labor Relations Act does not.

THIRD AFFIRMATIVE DEFENSE
The Charging Party violated the Respondent’s Constitution, together with his obligations as a

member, and as a result, was properly penalized, including suspension of his membership.

WHEREFORE, Respondent respectfully requests that the Complaint be dismissed in its
entirety.

Dated: September 6,-2017
Buffalo, New York

Resppé%/glly submitted,
o / )

K
B

Hobert L. Boreandz, Esq.
Lipsitz Green Scime Cambria vip
Attorneys for Respondent

42 Delaware Avenue, Suite 120
Buffalo, NY 14202-3924

(716) 849-1333 ext, 343
rboreanaz@lglaw.com

#2328595.v1
53330.0026
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

THIRD REGION
LABORERS’ INTERNATIONAL UNION OF CERTIFICATE
NORTH AMERICA, LOCAL UNION NO. 91 OF SERVICE

(SCRUFARI CONSTRUCTION CO., INC.)
Cases 03-CB-196682

03-CB-201412
and

RONALD J. MANTELL, an Individual

I, Shirley J. Darin, hereby certify that on September 6, 2017, I electronically filed the
foregoing Answer with the National Labor Relations Board and a copy was served upon:
Ronald J. Mantell
8030 Ashwood Drive
Niagara Falls, NY 14304
Thomas Warda, Vice President
3925 Hyde Park Boulevard
Niagara Falls, NY 14305-1701
by depositing a true copy of same enclosed in a postage-paid properly addressed wrapper, in a

post office official depository under the exclusive care and custody of the United States Postal

Service within the State of New York.

(%z/ 56
/,/ Shirley J[jﬁi;@{

{

#2328614,v]
53330.0026
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 3

LABORERS’ INTERNATIONAL UNION OF
NORTH AMERICA, LOCAL UNION NO. 91
(SCRUFARI CONSTRUCTION CO., INC.) .
Cases 03-CB-196682
and 03-CB-201412

RONALD J. MANTELL, an Individual

AMENDMENT TO ORDER CONSOLIDATING CASES, CONSOLIDATED
COMPLAINT AND NOTICE CF HEARING

Pursuant to Section 102.17 of the Rules and Regulations of the National Labor Relations
Board (the Board), the Order Consolidating Cases, Consolidated Complaint and Notice of
Hearing issued on August 23, 2017 is amended as follows:

Change paragraph II(b) to read as follows:

II

(b) - At all material times, Council of Utility Contractors, Inc.; The Independent
Builders of Niagara County; Associated General Contractors of America, New York State
Chapter, Inc.; and The Building Industry Employer’s Association of Niagara County New York,
Inc., collectively referred to as the Associations, have been organizations composed of various
employers, including the Employer, engaged in the construction industry, one purpose of which
is to represent its employer-members in negotiating and administering coﬂéctivg—bal'gaining

agreements with various labor organizations, including Respondent.

RESPONDENT IS FURTHER NOTIFIED that, pursuant to Sections 102.20 and 102.21

of the Board’s Rules and Regulations, Respondent rust file an answer to the above amendment

General Counsel's Exhibit j(@\
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to consolidated complaint. The answer must be received by this office on oxr before October

10,2017, ox postmarked on or before October 8, 2017. Respondent should file an original and

four copies of the answer with this office and serve a copy of the answer on each of the other
parties.
An answer may also be filed electronically through the Agency’s website. To file

electronically, go to www.nlrb.gov, click on E-File Documents, énter the NLRB Case Number,

and follow the detailed instructions. The responsibility for the receipt and-usability of the answer
rests exclusively upon the sender. Unless notification on the Agency’s website informs users
that the Agency’s E-Filing system is officially determined to be in technical failure because it is
unable to receive documents for a continuous period of more than 2 hours after 12:00 noon
(Eastern Time) on the due date for filing, a failure to timely file the answer will not be excused
on the basis that the transmission could not be accomplished because the Agency’s website was
off-line or unavailable for some other reason. The Board’s Rules and Regulations require that an
answer be signed by counsel or non-attorney representative for represented parties or by the
party if not represented. See Section 102.21. If the answer being filed electronically is a pdf
document containing the required signature, no paper copies of the answer need to be transmitted
to the Regional Office. However, if the electronic version of an answer to a complaint is not a
pdf file containing the required signature, then the E-filing rules require that such answer
containing the required signature continue to be submitted to the Regional Office by traditional
means within three (3) business days after the date of electronic filing. Service of the answer on
each of the other parties must still be accomplished by means allowed under the Board’s Rules

and Regulations. The answer may not be filed by facsimile transmission. If no answer is filed,
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or if an answer is filed untimely, the Board may find, pursuant to a Motion for Default Judgment,

that the allegations in the amendment to consolidated complaint are true.

DATED at Buffalo, New York, this 25th day of September, 2017.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRD REGION
LABORERS’ INTERNATIONAL UNION OF AMENDED ANSWER

NORTH AMERICA, LOCAL UNION NO, 91
(SCRUFARI CONSTRUCTION CO., INC.)
Cases 03-CB-1966382
03-CB-201412
and

RONALD J. MANTELL, an Individual

Respondent, Laborers’ International Union of North America, Local Union No. 91, by its
attorneys, Lipsitz Green Scime Cambria Lrp, Robert L. Boreanaz, of counsel, answers the Order
Consolidating Cases, Consolidated Complaint and Notice of Hearing as follows:

1. Denies knowledge and information sufficient to form a belief as to the truth of the
allegations set forth in paragraphs I(a), I(b), I(c) and I(d);

2. Admits the allegations set forth in paragraphs II (a), II (b) and II(c);

3. Denies knowledge and information sufficient to form a belief as to the truth of the
allegations set forth in paragraph IIT;

4, Admits the allegations set forth in paragraph IV;

5. Denies knowledge and information sufficient to form a belief as to the truth of the
allegations set forth in paragraph V. Admits that starting on January 1, 2017, said individuals held
the Union office adjacent to their name;

6. Admits the allegations set forth in paragrdphs VI{a) and VI(b); denies the allegations
set forth in paragraphs VI{(c), VI(d), VI(e), VI(f) and VI(g);

7. Denies the allegations set forth in paragraphs VII(a), VII(b), VII(c) and VII(d);

8. Denies the allegations set forth in paragraph VIII; and

#2328595.v2 e
533300026 - }
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9. Denies the allegations set forth in paragraph IX.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

The charges in the Complaint are barred by the Statute of Limitations.

SECOND AFFIRMATIVE DEFENSE
The actions of both the Charging Party and the Respondent are subject to and involve an
entirely internal union matter as such the Labor-Management Reporting and Disclosure Act ot

LMRDA (see 29 U.S.C. § 260-401) applies and the National Labor Reiations Aci does not.

THIRD AFFIRMATIVE DEFENSE
The Charging Party violated the Respondent’s Constitution, together with his obligations as a

member, and as a result, was properly penalized, including suspension of his membership.

WHEREFORE, Respondent respectfully requests that the Complaint be dismissed in its
entirety.

Dated: October 9, 2017
Buffalo, New York

Respectfully submitted,

s/ Robert L. Boreanaz

Robert L. Boreanaz, Esq.

Lipsitz Green Scime Cambria vie
Attomeys for Respondent

42 Delaware Avenue, Suite 120
Buffalo, NY 14202-3924

(716) 849-1333 ext. 343
rboreanazi@lelaw.com

#2328595.v2
53330.0026
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
THIRD REGION
LABORERS’ INTERNATIONAL UNION OF CERTIFICATE
NORTH AMERICA, LOCAL UNION NO. 91 OF SERVICE

(SCRUFARI CONSTRUCTION CO., INC.}
Cases 03-CB-196682
03-CB-201412
and

RONALD J. MANTELL, an Individual

I, Lyno M. Lombard, hereby certify that on October 9, 2017, I electronically filed the
foregoing Amended Answer with the National Labor Relations Board and a copy was served
upon:

Ronald J. Mantell
8030 Ashwood Drive
Niagara Falls, NY 14304
Thomas Warda, Vice President
3925 Hyde Patk Boulevard
Niagara Falls, NY 14305-1701
by depositing a true copy of same enclosed in a postage-paid properly addressed wrapper, in a
post office official depository under the exclusive care and custody of the United States Postal
e
)
Service within the State of New York.

#2328614.v2
53330,0026
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DATE: .4/12/2017

)
ar  ww.

LABOEERS LOCAL UNION NO 31
PENSION PLAN
4500 WITMER INDUSTRIAL ESTATES

NIAGARA. FALLS, NY 14305

MANTELL, RONALD J
8030 ASHWOOD DRIVE
NTIAGARA FALLS, NY 14304

DEAR MEMBER:

THIS IS A RECORD OF YOUR PENSION CREDIT AND VESTING CREDIT HISTORY

THE CREDITS ARE SUBJECT TO VERIFICATION AND FINAL APPROVAL BY THE

BOARD OF TRUSTEES

SINCERELY YOURS,

WILLIAM GRACE

FUND ADMINISTRATOR

**PENSION CREDIT**

YEAR * xJOURS * * CURRENT
1990 54 00 054
1991 1364 13 1 364
1992 722 50 723
1993 766 25 766
1994 1436 75 1 437
1995 781 50 782
1996 854 00 854
1997 972 75 973
1998 968 50 269
1999 1022 75 1 023
2000 999 25 999
2001 975 25 975
2002 1292 00 1 292
2003 1101 25 1 101
2004 1160 50 1 161
2005 914 25 914
2006 2063 50 2 063
2007 1320 25 1 320
2008 1122 75 1 123
2009 1142 25 1 142
201.0 717 75 718
2011 585 50 586
2012 1090 50 1 091
2013 738 25 738
2014 755 00 4155
2015 1121 00 1 121
2016 741 25 741

WONIOUTULD DN

TOTAL
054
418
141
907
344
126
280
953
922
945
944
919

.211
312
473
387
450
770
893
035
753
339
430
168
923
044
785

**VESTING CREDIT**

CURRENT

1

e

PR AR

000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000
000

VoAU WWRWIbDNbMDNNNRRR

TOTAL
000
000
000
000
000
000
000
000.
000
000
000
000
000
000
000
000,
000
000
000
000
000
000
000
000
000
000
000.

G-c £%. 2-
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MANTELL, RONALD J
8030 ASHWOOD DRIVE
NIAGARA FALLS, NY 14304

**PENSION CREDIT** **VESTING CREDIT**

YEAR * *HOURS * * CURRENT TOTAL CURRENT TOTAL
2017 § 00 006 26 791 000 12 000
VESTED AS OF 2001
45/ 5 AGE
26 791 POINTS

71 7891 CREDIT TO 105



B e oo 0

Cnt
#

5770881 VIR2MO 140418

Dasplay Device

User

Date
Worked

Date
Received

47
47
46
48
49
49
47
47
17
48
486
46

6
46

06212015
06282015
07263018
07312015
08312018
08312015
08312015
09302015
10312015
10312015
11302015
11302015
12012015
02282016

07222015
09012015
08212015
08212015
10132015
10122015
10222015
10222015

12012015

12012015
12182015
132182015
12012015
03182016

Type of Record
Beginning Date Worked
Ending Date Worked
Fund Numbexr

No

2678
2678
3
1033
1033
2621
2722
272
502
2163
3

3
2637
3
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GINAAL
GINA

Employer--- -
Name

EDBAUBR CONSTRUCTION
EDBAUER CONSTRUCTION
SCRUFARI CONSTRUCTION CO
FOX FENCE

FOX FENCE

NORTHLAND CONTRACTING I
A 1 LAND CARE INC

A-1 LAND CARE INC
YARUSSI CONSTRUCTION INC

PAVILION DRAINAGE SUPPLY.

SCRUFARI CONSTRUCTION CO
‘SCRUPART CONSTRUCTION €O
SELF PAYMENT WELFARE

SCRUFARI CONSTRUCTION CD

A (I=In & Out A- Active

06 01 2018
05 331 2018

1 WELFARE PLAN

Print Key Qutput

S10BB3CT

Hours Worked History by Date Worked

Ref Local Home Contrb
No Reptd Local Rats
1000011270 s1 81 13 390
1000011358 g1 91 13 399
1000011323 s1 91 13 640
1000011328 91 91 13 640
1000011456 91 91 13 640
1000011466 81 91 13 640
1000011503 S1 91 13 &40
1000011504 81 91 13 640
1000011591 81 91 13 640
1000011592 91 91 13 640
1000011647 31 51 13 640
1000011648 91 91 13 640
1000011598 81 S1 1 000
1000011825 g1 91 13 64D

blank=all)

|Press Enter For|

| Additiomal

(ST

Regip
Rate

08/27/17 08 25 42

Hours

Worked

152
16
»69
32
25
181
is
83
17
36
7
16

7

75
00
50
75
50
25
s}
25
50
Do
75
00

00

9/27/17

Hours

Credited

152
16
69
32
25

191
16
B3
17
36
77
16

7

75
a0
50
75
50
25
00
25
50
[¢]3
75
Qo

o

Page 1

8 25

Hours

To Date Hrs

152
168
238

272

298
487
503
587
604
640
718
734
734
743

cmdgl-return to 1st screen
cmd03-return to previous screen
cmdg?-end of job

cmdl0-display hours
cmdlil display amounts

75
75
25
00
50
75
75
00
S0
50
25
25
25
25

cndl2 display PAP Amt

C~C E¥X. S

'9T0T 189X [8IST] ‘[PIUBT “Y 0F PRYIPAI) SINOY] - ¢ HQIYXF [9SUNO)) [EIOUDY)

428
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AGREEMENT

Made By and Between

LABORERS’ INTERNATIONAL
UNION OF NORTH AMERICA
LOCAL UNION NO. 91
A.FL. -C.LO.

AND
THE BUILDING INDUSTRY
EMPLOYER’S ASSOCIATION
OF NIAGARA COUNTY
NEW YORK, INC.
2015-2018

Gc eX. '+
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+ INDEX - |
.ARTICLE ' SECTION PAGE
I. BOUNDARIES, 1 3l
I HOURS OF WORK, 1 1k
WORK WEEK . 1. (a) 1 ‘ ‘;
LUNCH PERIOD. (b) 1 i
SHIFT WORK 2.(b) 2 - l
HOLIDAYS. 3. (a) 3 \
M. WAGES. 4 i., \
BASIC RATE. 1, 4 ,,
CLASSIFICATIONS 1. 4 1*5
OVERTIME 2. (a) 7 it
DUES CHECK OFF
AUTHORIZATION FORM 3, 7 ,
, LABORERS' PA.C. |
AUTHORIZATION FORM 5. 10 ‘ ‘
IV FRINGE BENEFITS. 1.-9. 13 I
V  PAY DAY 1.(af) 21 | '
VI CONDITIONS OF EMPLOYMENT 23 .
SHOW-UP. t.(a) 23
SHELTER. 2(a) 25 |
UNION SECURITY 3.(a) 26 1]
JOB STEWARD. | 4.(a) 27
BUSINESS MANAGER 5(a) 28 |
FOREMAN, 6.(a) 29 -
SUBCONTRACTING. 7.(a)& () 29 1
SAFETY ~ 8.(a) 30 ‘
PICKET LINE. 9. 31
PRE-JOB CONFERENCE. 10. 31
LABOR MGMT. COMMITTEE
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6/21/2017 10:16 AM

LABORERS INTERNATIONAL UNION OF NORTH

RO06G00

Paosition
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Page 1 of 1

Signature
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A
A
A
A
A
A
A
A
A
A
A
A

AMERICA
Rollover Report
LOCAL 91
For Referral List JOURNEYMEN

Name Date & Time Inserted Card Num.
GLENN P. ZIENTARA 12/8/2016 8:17 AM 0002949653
CHRISTOPHER VAN EVERY 3/8/2017 12:35 PM 0002892847
ADAM K. PATTERSON 3/8/2017 12:35 PM 0003329441
MATTHEW VAN EVERY 3/8/2017 12:35 PM 0003420137
STANLEY E. KAJFASZ JR 3/8/2017 12:35 PM 0002936886
ROGER HEDLUND JR 3/8/2017 12:40 PM 0003680239
RONALD J. MANTELL 3/10/2017 8:25 AM 0003121593
MICHAEL A. QUARCINI IR 5/18/2017 10:10 AM 0003445997
GREGG S. STRASSEL 5/30/2017 1:16 PM 0003704982
KARL WALKER 6/7/2017 7:09 AM 0003824576
ROBERT BRAY 6/9/2017 9:14 AM 0004473958
LAWRENCE ¥ QUARCINI 6/9/2017 9:15 AM 0003336080
DONALD RALPH~ 6/9/2017 9:A5-AM- —~  0004062718..~
EVAN E. HASELEY 6/9/2017 9:17 AM 0003612232
BRUCE SPIRA 6/9/2017 9:17 AM 0002585694
JOSEPH G. MYLES 6/20/2017 7:10 AM 0003688764
RALPH G. ROSE 6/21/2017 8:36 AM 0003420138
JAMES G. SPOTTED-ELK 6/21/2017 8:58 AM 0004803785
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10/10/20%7 3:05 PM Pags 1 of6
Rane0s LABORERS INTERNATIONAL UNION OF NORTH \
AMERICA .
Weekly Dispatch Report
LOCAL 91
FooReferrablisir MOURNEYMEN:. . .
Fortheperiod of /17201510 10/2/20177
A-1 LAND CARE INC.
Name List Position Job Name Start Date Location
JOHNSON, WILLIAME 20 RESERVOIR PARK 8/27/2015
MANTELL, RONALD I & RESERVOIRPARK Y17/2015
MANTELL, RONALD J 10 RESERVOIR PARK 9/9/2015
MANTELL, RONALD I 24 RESERVOIRPARK 82712015
ACCADIA SITE CONT. INC s
Name List Position Job Name Start Date Location
STRASSEL, GREGG § 16 LINCOLN AVE 4/17/2015
ACCENT STRIPE INC
Name List Position Job Name Start Date Location
MAMELI, VINCENT 15 PACKARD &1-190 4/6/2015
MAMEL]L VINCENT 21 'WILLIAMS &RIVERR  9/1/2015
TIBERI, PAULF 30 PARKWAY 5/20/2015
MAMELY, VINCENT 24 DUTY FREE 8/21/2015 DUTY FREE
AMERICAN ENVIRONMENTAL GROUP LTD
Name List Position *Job Name Start Date Location
ROSE, RALPH G 15 NIAGARALANDFILL  6/8/2016
ZIENTARA, GLENN P 1 BFI 7772015
JOHNSON, WILLIAM E 6 ALLIED WASTE 5/8/2017 ALLIED WASTE
WALKER, KARL 37 ALLIED WASTE 5/8/2017 ALLIED WASTE
ANASTASI TRUCKING & PAVING
Name. List Position Job Name Stort Date Location
STENZEL, BRUCE 23 NU 8/25/2017
SPOTTED-ELK, JAMES G 93 DOUBLE TREE 5/17/2016 DOUBLE TREE
TIBERL PAULF 16 DOUBLE TREE 8/18/2015 DOUBLE TREE
TIBERI, PAULF 30 DOUBLE TREE 8/31/2016 DOUBLE TREE
BVR CONSTRUCTION CO INC
Name List Position Jab Name StartDate Yocation
MAMEL], VINCENT 10 GRAND ISLANDBRID 9/14/2015
SCHUL, CARLE 54 POWER AUTHORITY 12/14/2015
VAN EVERY, CHRISTOPHER 36 POWER AUTHORITY 12/14/2015
C.P. WARD GENERAL CONTRACTOR, INC.
Name List Position Job Name Start Date Location
STENZEL, BRUCE 65 I-190 JOB 2/232015
CATCO
Name List Position Job Name Start Date Locstion
MAMELI, VINCENT 11 LOCKPORT RD JOB 6/18/2015
CERRONE MARK V INC
Name List Positign Job Name StartDate Location
MAMELL VINCENT 36 BUFFALO 8/25/2016
MAMELI, VINCENT 61 TARAPIN POINT 12/14/2015

Geoc \ 6
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Respondent Exhibit 2 - Report for R. Mantell, 2013-2016.
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. Respondent Exhibit 3 - Referral Hall Rules. /‘Q/ 3
. LABORERS'
e INTERNATIONAL
UNION
of North America

2556 Seneca Avenus
Niagara Falls, New York 14305

. PHONE: (716) 297-6441
FAX: (716) 297-3414

. September 29, 2004

Re: Laborers” Local #91 Hiring Hall Rules
Dear Member,
Attached please find the revised Laborers’ Local #91 Hiring Hall Rules,

containing all of the variances that have been approved by the General
Executive Board Attorney. /

Fraternally,

Robert Connolly -

Business Manager
Labarers’ Local #91

Attachment

RC/ns

— I NACAL AN 01 Afflliatan with AR _AID
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LOCAL UNION NO. 91, LTUNA, AMENDED JOB REFERRAL RULES

In order for the Laborers' International Union of North America (LTUNA) and its subordinate local
unions to maintain and administer a processing system for refeiral of applicants to employmerit in
a fair and equitable manner, and to establish records and procedures which will be adequiate to
discloseé fully the basis on which each referral is made, the following amended rules have been
promulgated and shall be adopted and unplemented by each LTUNA Local Union.

1. Non-Discriniination in Job Refeirals: Referrals to jObS shall be on a
nondlscnmmaiory basm and shall not' be based on, or in any:way: affected by, race, gender,
national origin, sexual orientation, dlsablhty, religion, or lawfil union-related activity.

2. Effecton Hmng Hall Rules All referrals by a Local Union to jobs within its
jurisdiction shall be made in accordance with thesé rules except to the extent that any rule
contained hersin coniflicts with either. provmmal law or with.a term of collective bargaining
agreement or in accordance witha variance granted under § 8 below. Any Local Union
that concludes that these rules conflict'with provincial law or the term of a collective
bargaining. agreement shall apply to the: GEB Attorney, furnishing such information as he
shall determine. The' GEB Attomey shall advise the Local Union in writing whether such
a conflict exists. In cases where.a term of a collective bargajmng agreement conflicts with
these rules, the Local Union or district council shall use its best efforts to modify that term
in any successor agreement in order to fully conform to these rules. All hewly negotiated
agreements should include these rules and, where applicable, the Local Union or district
‘council shall use its best efforts to include an exclusive hiring hall provision in all
successor or newly negdtié'ted edl]ective ‘bargaining agreements.

3. Bﬁg&mcﬂmﬂ____._émfgr_&_efm_i

A. An applicant seekmg referral to a job, must file with Local 91 a signed and

dated referral forn provxdmg name, telephone number and-social security
. numiber, and stating-any:skills the apphcant possesses, the jobs the applicant

is able to perform, incliding any relevant licenses or certifications or a
designation as- elderly and/or disabled, and the geographical-locations in
which the applxcant is willing to work, Blank referral forms will be
avallable at Local 91, Locht91 will compile an out-of-work list, consisting
of the apphcants who have reglstered their avallabﬂlty for referral. The
Local Union'may confirm-ariy prior. employment, licenses, of certifications
listed by an applicant. Local 91 has five business days from the time a
member places. his name on the out-of-work list to challerige an apphcant‘
representations concerning his prior employment, licenses, or certifications.
If Local 91 makes:a timely. challenge it must promptly notlfy the apphcant
in writifig, who shall have five business days from the receipt of this notice
in whlch torespond 'and to submit &ny relevant mformatmn Any apphcant
who remains. aggneved by a final decision’ of Local 91 may file a protest”
with. the Independent Hearing Ofﬁcer who shall finally resolve all such
d1sputes in accordance with. procedures that he shall establish.
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B. Apprentices shall be referred under a separate out-of-work list, and shall be
listed according to their apprenticeship year.

C. Only applicants who are not currently employed at the trade may register
thelr avmlablhty for referral Apphcants who after reglstermg their
the aggregate Iastmg ﬁve (5) workmg days or more of employment, must
advise Local 91 nnmedmtely Those applicants will then be removed from
the out—of-work list. Failure to advise Local 91 of such employment as

reqiired herein will result in the applicant being removcd from the out-of-
work list.

D. Apphcants shall.be removed from the out-of-work list upon receiving a job

referral, subjéct to the provisions of §4C on short-term referrals. An
applicant who is laid off or discharged from a _]Ob must again register his or
her avmlablhty in order to be included on the out-of-work list.

E. Once an apphcant has reglstered his or her avallablhty for referral, by filing

a sigoed referral: form with the Local Union, the applicant may afterward
register his or her avaﬂabﬂlty by telephone to the Local Union.

F. An applicant's registration of availability for referral shall be in effect for

ninety (90) days. "An: apphcant must again register his or her avml&bxhty
before the expiration of that period in order to retain his or her position on
the out-of-work list, ’

4, Referral Procedure:

A.

Subject to the following variances and exceptmns Applicants on the out-of-work
list shall be referred to jobs in the order ir which they have reglstered their
availability for referral, with the first reglstered applicant referred first, provided
that the applicant has the qualifications rcquested by the employer, except that:

1. The first apphcant referred to any job shall be a Shop Steward who shall be
selected by the Business Manager withoutregard to position on the out-of-work
list. .

2. Applicants who require additional hours of employment in order-to quahfy for
Federal, State, or Union Trust:Furd benefit eligibility shall be reféired prior to
applicants who already qualify for such benefits, with the applicants who require
such additional hours being referred in order of their position on the out-of-work
list.
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3. Requests for foremen shall be referred at the discretion of the Business Manager
from the list of certified foremen without regard to position on the out-of-work list.

4. In the event Local 91 is manning a picket line at the ime it receives a request for
a worker, the applicant who is on the picket line: ‘who is highest on'the list and has
the quahﬁcatlons requested by. the employer shall be referred to the job, subject to
the provisions of §- §4(A)(1), (2), and (3), above. Local 915hall provide notice of
all picket lines both throngh.an annoliicement oxi radio. statlon WIIL, 1440 AM,
between the hours of 6:00,a.m. and 9:00; a.m: and through notices posted on both

the out51de door of the offices of: Local 91 and on the mswle bulletm board in’ the
ofﬁces of Eocal 91

,,,,,

outcoms: of each’ attempted referral.

B. Requests by an; employer for specific. apphcants employed by the employer within . .
the previous year, apphcants who have been recently laid off by:the: employer,
applicants who have worked for s1gnatory contractors for not less than one year
from the time: of the.request for hmng, and applicants ho have lived in the
geo graphlc area covered by the collective bargaining agreement. for a period of not
less than two years; shall be fulfilled, as required by apphcable collective
bargaining agreements

C. A referral to ajob that lasts 16 hours or less will not be counted as a referral, and
the appllcant will retirn to his or her position on: the out-of-work list prior to being
sent to'the job. In addition, arefsiral'to a job at the convention: center will not be
counted as referral, and the applicant will return to his.or her posmon on-the out-of-
work list prior to bemg senf to the job at the,convention center. An; apphcant who
is.referred to a job which;, lasts five (5) working days or less either becauss (1) the
job is terminated or (2) the apphcant is laid off or d1scha.rged will-return to his or
her. posmon on the out-of-work list prior to réceiving the referral. However, after
receiving:a job’ referral unmedmtely following such a short-term referral regardless
of its length, that individual must again reglster in ‘'order to be incloded on the out-
of-work list. The short term referral provisions herein are inapplicable and the
applicant will be removed from the out-of-work list, if the applicant'takes any
action within the first five ®) days of employment destgned t6 manipulate this
provision of the Amended:Job Rules, such as-voluntarily qu1ttmg or requesting to
be laid off or discherged. from ajob to wlnch tie or she is referred

D. To notify an appllcant of a job referral, Local 91 shall call the. applicant at the
telephone number on the file, Local 91 shall record:the date and time of the call,
the person making the call, the name of the employer the location of the job, the
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start date of the job, and the results of the call, including whether the call was
answered, by whom and what response, if any, was made.

In the event an employer makes a request for ernployees to be filled on the same-
day as the request, Local 91 will go down the out-of-work listmaking one

telephone call to each applicant who has all of the quahﬁcatron requested by the
employer until the _yob is filled. The failure,to accept such a short-niotice referral,

- “for whatever reason, shall not be treated as a refusal or as being unavailable under

the provisions of § 4(F).

Cominents '
- In'these emergency situations, the urgent nature of the request must be documented in detall

F.

Any. apphcant who refused oris unavmlable for two consecutive referrals shall be
moved to the bottom of the.out-of- work Tist, However the refusal to take a job at
the converition center will not be counted as a refusal An applicant must be
unavailable on two separate days before he/shie can. be moved to the bottom of the
out-pf-work list. Anapplicant will:be eonsrdered unayailable if he or shie cannot be
reached after: thire & "aye been placed to the telephone number. prmnded by the
“““ applicant, unless the applicaiit has | given: Local 91 notice in- writing of unavailability

for a period: ot to ex eedthxrty (30) days. The three calls must be separated by
intervals-of no less than thirty (30) minutes,

When Local 91 determmes that the apphcant who is first on the out-of-work list.
cannot be referred because of refiisal, unavailability, or lack of required skrlls

Local 91 shall then refér the next applicant on the out-of-work list. Who is willing,
available, and has the required skills,

An applicant shall not be referred to an employer if the applicant was previously
discharged for cause by, the same: employer. Applicants who are twice lawfully
rejected by an employer for lack of skills, after referral by Local 91, shall not be
eligible for referral to a job requiring the same skills without first providing Local
91 with: references from two.  prévious-employers, showing the applicant has
demonstrated the skills requu'ed

5. Dissemination of the Réferral Rules: All rules and referral policies must be.in writing.
THese Guidelinies and all local union refetral rules and policies must be posted
consprcuously in the office and hiring hall of each local union, where they are available for
teview at all timies in which the local union is open. Additional copies of these Guidelines
and all local union referral rules shall be:-made available to members upon request, Subject

to the payment of reasonable copying costs. New members shall receive a copy of the job
referral rulés upon admission to membership.
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6. Job Referral Information: Local 91 shall mamtam accurate and current records of all job
referrals, The records shall be preserved for a period of three (3) years from the making of
each record. The records ‘shall include the followmg information;

A. All registration by applicants of their avzulablhty for referral, including the date of
each apphcaut‘s registration;

B. A current out-of-work list, mcludmg all apphcants whose regxstratmns of
avaﬂabxhty for referral are then in effect, and the date of each applicant's
reglsh.’atlon, orgamzed accordmg to semonty,

C. All requests froim employers for workers, mcludmg the: date of each request, the
location of the job site; the- length. of the job, if known, and- anyrequest by the
employer for .applicants: with' spemal skills, hcenses or cer(lﬁcahons or an
apphcant employed by the employer pursuant to- 4(D), above,

Coumiments : Capl
The reference to 4(D) above shiould be 4(B).

D. All instanices where a job referral is not made because an applicant (1) refuses the
referral @) is unavailable; or'(3) lacks the required skills, ifcluding (where
apphcable) the date and time of the call(s), the person making the call(s), the pame
of the employer, thelocation of the job site, the start.date of the job, the basis for
not making the referral, the resulfs of the-call, including whether the call was
answered and by whoin, and what'; response if any, was made,

E. Alljob referrals made; including the apphcant referred, the date on which the
applicant reglstered his or her avaﬂablhty for employment, the date of the referral,
the employer, the 16cation of the job- site, the date the applicant was hired, and the
date any employmént terminated, and

F. All referral attempts, including the-date and time of the call(s), the name of the
peison making the'call(s); and the outcome of the call.

7. Access to Job Referral Informeﬁoﬁ:

A, Any applicant can inspect or copy any record containing the job referral
information described in-§ 6. An appointment for inspection shall be scheduled for
within five (5) days of request, Copies of 500 pages or less shall be provided
w1thm ten (10) days of request. Copies of more than 500 pages shall be provided
within (30) days of a request. Local 91 may charge $.50 per page to copy the first
twenty (20) pages, and $.25 per page thereafter.
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B. Lists containing the mformatlon described in § 6(A).and (B) shall be
conspxcucusly posted or otherwise xmmedJately available for: ‘Inspection, at the
offices of Local 91 on a weekly basis, so that the previous week is posted or
mmedlately available by the close of business on the followirig-Monday. The
inforniation shall remain posted or immediately available for af least two weeks.

Apphca’aon for a variance from a provision(s) of these Uniform Job Referral Rules: may
be made ini writing to the General Executive Board Attomcy The General Executive
Board Attorney may grant. such an apphcatlon provided he deterinines that the variance is
consistenit with the LIUNA Bthical Practices Code;, with apphcable Jaw, and is intended
to further a legmmate purpose. An ch Variance: shall be: effective for a period of one
year and shall'be subject to further ication fo the Geniéral Executive Boaid Attorney
in-order to continue beyond one year. F\nther, a variance shall be subj ectto-any’
condltmn l.mposed by the’ General Bxecutive Board Attorney.

Any complaints or conceins regarding alleged violations of the Code of Bthics and/or
Uniform Job Referral Rules to'discriminate, punish, retaliaté or réward members for their

Union pohtlcal or election activity should be’ prompﬂy addressed 6 Inspector General W.
—Douglas Gow, (202) 942-2360.
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General Counsel’s Exceptions to Decision of Administrative Law Judge, Dated January 8, 2018.

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

LABORERS’ INTERNATIONAL UNION OF
NORTH AMERICA, LOCAL UNION NO. 91
(SCRUFARI CONSTRUCTION CO., INC.)

And Cases 03-CB-196682

03-CB-201412
RONALD J. MANTELL, an Individual

GENERAL COUNSEL’S EXCEPTIONS TO THE
DECISION OF THE ADMINISTRATIVE LAW JUDGE

Pursuant to Section 102.46(a) of the Board’s Rules and Regulations, Counsel for the
General Counsel hereby submits these Exceptions to the Decision of Administrative Law Judge

David I. Goldman (“ALJ”), dated December 11, 2017, in the above-captioned cases.

Exception 1:

The ALJ’s finding that Laborers’ International Union of North America, Local Union No.
91 (“Union” or “Respondent”) did not unlawfully deny referrals to Ronald Mantell (“Mantell”)
because of his brother’s protected concerted activity. (ALJD 9:27-9:34.)! The exception is
based, in part, on the ALJ’s failure to apply Wright Line, 251 NLRB 1083 (1980), instead
erroneously imposing on the General Counsel the heightened burden of proof articulated in FES
(A Division of Thermo Power), 331 NLRB 9 (2000), imposed exclusively in refusal to hire cases.
(ALJD 7:15-7:18). Further, even if FES is the appropriate standard, the record evidence
nonetheless demonstrates that the Union violated the Act and the ALJ erred in finding to the

contrary. (ALJD 5:20-9:10.)

"'Hereafter, “ALYD _: ” refers to the page and line numbers from the ALI’s Decision issued
December 11, 2017.
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Exception 2:
The ALJ’s finding that the Union did not violate the Act by bringing internal union
charges against Mantell in retaliation for his brother’s protected and concerted activity, including
the subsequent fine and suspension of Mantell. (ALJD 12:9-14:22). The exception is based on
the ALJ’s misapplication of Office Employees Local 251 (Sandia National Laboratories), 331

NLRB 1417, 1420 (2000).

Exception 3:

The ALJ’s finding that the Union did not violate the Act by changing its practice
regarding members’ access to the out-of-work list. (ALJD 18:6-18:41). The exception is based,
in part, on record evidence establishing that the Union made the change only after Mantell — and
other members — sought to police the list, rendering the change an unlawful retaliation for
protected activity.

DATED at Buffalo, New York, this 8™ day of January, 2018.

Respectfully submitted,

/s/

Caroline V. Wolkoff

Counsel for the General Counsel
National Labor Relations Board
Third Region

130 South Elmwood Avenue
Suite 630

Buffalo, New York 14202

Tel.: (716) 398-7001




Case 19-2861, Document 90, 03/06/2020, 2795880, Page191 of 211

388

National Labor Relations Board Decision and Order,
Dated August 12, 2019, as Reported at 368 NLRB No. 40.

NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to nofify the Ex-
ecutive Secretary, National Labor Relatic Board, Washington, D.C.
20570, of any typographical or other formal ervors so that corrections can

be included in the bound volumes.
Laborers’ International Union of North America, Lo-
cal Union No. 91 (Scrufari Construction Co., Inc.)
and Ronald J. Mantell. Cases 03—CB-196682 and

03-CB-201412
August 12,2019
DECISION AND ORDER

By CHAIRMAN RING AND MEMBERS KAPLAN
AND EMANUEL

On December 11, 2017, Administrative Law Judge Da-
vid I. Goldman issued the attached decision. The General
Counsel filed exceptions and a supporting brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record in
light of the exceptions and brief and has decided to affirm
the judge’s rulings, findings, and conclusions only to the
extent consistent with this Decision and Order.}

There are no exceptions to the judge’s findings that the
Respondent Union violated Section 8(b){(1)(A) by threat-
ening, in or about November 2016, to bring internal union
charges against the Charging Party, Ronald Mantell
(“Ron™), if he contacted the NLRB, and by refusing, on or
about June 27, 2017, to show Ron the current hiring hall
out-of-work list in retaliation for his protected concerted
activity the day before. We adopt these findings. Con-
trary to the judge’s decision, we find that the Respondent
also violated Section 8(b)(1)(A) by refusing to refer Ron
from the out-of-work list because his brother, Frank

! We have amended the remedy and modified the judge’s conclusions
of law and recommended Order consistent with our legal conclusions
herein. We shall substitute a new notice to conform to the modified Or-
der.

2 For the reasons stated by the judge, we agree that the filing of inter-
nal union charges against Ron did not impair any policies embedded in
the Act. Office Employees Local 251 (Sandia National Laboratories),
331 NLRB 1417, 1417-1419, 14241426 (2000) (holding that internal
union discipline violates Sec. 8(b)(1)(A) only if the union’s actions (1)
affect the employment relationship, (2) impair access to the Board’s pro-
cesses, (3) pertain to unacceptable methods of union coercion, such as
physical violence in organizational or strike contexts, or (4) otherwise
impair policies embedded in the Act). Excepting to the dismissal of this
allegation, the General Counsel contends that the internal union disci-
pline against Ron was pursued in retaliation for Frank’s filing of charges
with the Board and thus was unlawful on the basis that it impaired access
to the Board’s processes. This theory of violation was not advanced in
the complaint, which specifically alleges that the Respondent filed inter-
nal union charges against Ron and sanctioned him because of Frank’s
protected criticism of union leadership. It was not raised before the judge

368 NLRB No. 40

Mantell (“Frank™), engaged in protected criticism of union
leadership and by changing its practice of making an up-
to-date out-of-work list available to members on demand.
We affirm, however, the judge’s dismissal of the allega-
tion that the Respondent violated the Act by pursuing in-
ternal union charges and sanctions against Ron.

Facts

The Respondent maintains a nonexclusive hiring hall.
Under the hiring hall’s rules, the Respondent generally re-
fers members to jobs in the order of their registrations on
the hall’s out-of-work list.> There are, however, several
exceptions to this “first in, first out” rule. These include
provisions that allow the Respondent to refer a member
out of order if an employer requested him or her by name,
if he or she possessed required qualifications or certifica-
tions that members higher on the out-of-work list lacked,
if he or she was being referred to serve as a steward or
foreman, or ifhe or she needed additional hours to attain
eligibility for unemployment or other benefits. The Re-
spondent’s job-referral rules required it to keep written
records of all refertals and to permit members to inspect
them onrequest.* At all relevant times, Richard Palladino,
the Respondent’s business manager, was primarily re-
sponsible for selecting the members referred from the out-
of-work list to fill employer requests, and Mario Neri, the
Respondent’s job dispatcher, maintained the list.

Prior to November 2015, Ron was referred by the Re-
spondent on a regular basis. The record shows that the
hours worked by Ron from 1990 to 2017 ranged from 54
hours in fiscal year 1990, his first year on the list, to
2063.50 in fiscal year 2006. In 2015, Ron received 11 re-
ferrals between January 1 and November 4—about one
per month, the second-highest total among unit mem-
bers—and worked 734.25 hours, a pace that met or ex-
ceeded that in prior years.

at the hearing, and it was articulated for the first time on exceptions. Un-
der long-settled Board law, arguments raised for the first time on excep-
tions are untimely and deemed waived. See, e.g., Thesis Painting, Inc.,
365 NLRB No. 142, slip op. at 1 fn. 2 (2017); Strategic Resources, Inc.,
364 NLRB No. 42, slip op. at 1 fn. 2 (2016); Yorkaire, Inc., 297 NLRB
401, 401 (1989), enfd. 922 F.2d 832 (3d Cir. 1990). Even assuming no
waiver, the General Counsel’s belated argument is foreclosed because
even if it is closely connected to the subject matter of the complaint
(which we do not concede), it was not fully litigated. See Pergament
United Sales, 296 NLRB 333, 334 (1989), enfd. 920 F.2d 130 (2d Cir.
1990).

3 Members had to re-register every 90 days to maintain their positions
on that list. Because the Respondent operated a nonexclusive hiring hall,
it was free to operate its hall solely for the benefit of its members. See,
e.g., Teamsters Local 17 (Universal Studios and Warner Bros.), 251
NLRB 1248, 1257 (1980).

4 The documents that the Union was required to maintain included
the out-of-work lists themselves, employer requests for named members,
and the bases for referral selections.
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In October 2015, the Respondent unlawfully retaliated
against Ron’s brother, Frank, by removing his name from
the out-of-work list after he posted comments on Face-
book that were critical of Palladino and the Respondent.
See Laborers Local 91 (Council of Utility Contractors,
Inc. and Various Other Employers), 365 NLRB No. 28,
slip op. at 1-2 (2017). Frank filed the charge in that case
on November 12, 2015.°

Ron’s last referral was on November 4. That job lasted
3 to 4 weeks. From December through May 31, 2016, Ron
worked only one 7-hour job, in February 2016, and he ob-
tained that job himself. The record does not show how
many hours, if any, Ron worked from June 1 through De-
cember 31, 2016, From January 1 to September 25, 2017,
he worked just one 6-hour job. That, too, was the result
of his own efforts rather than a referral. Indeed, after his
November 4, 2015 referral, Ron did not receive another
referral from November 4 through the close of the hearing
in this case on October 12, 2017.

Meanwhile, others did receive referrals. In 2015, the
Respondent made a total of 75 referrals to 15 members,
and Ron received the second-highest number of these. In
2016, however, the Respondent made 37 referrals to 13
individual members. Eleven of those 13 also had received
referrals in 2015, but Ron did not receive any of the 2016
referrals.® From January 1 to October 1, 2017, the Re-
spondent made 36 referrals to 14 members, including the
same 11 who had received referrals in 2015 and 2016.
Again, Ron received none, despite ranking seventh on the
out-of~work list in June 2017,

In early November 2016, Ron spoke to Palladino about
his lack of work. He told Palladino that, even though he
was then number two on the out-of-work list, he had not
been referred all year. He further emphasized to Palladino
that “[h]e needed work . . . . [He hadn’t] had any work.”
Ron also testified that “when I told [Palladino] where I
was on the list he began to ridicule me about my brother
Frankie. And I responded by telling him that I’'m Ron
Mantell, not Frank Mantell. I’'m coming here to ask you
for ajob.” Palladino said that no contractors had requested
Ron by name, that Ron could find his own work, and that
it was not Palladino’s job to find work for him. Palladino
also said that he knew that Ron planned to call the NLRB,
and Palladino threatened to file internal union charges

5 All dates hereafter are in 2015 unless noted otherwise.

6 Ron testified that he was second on the out-of-work list in Novem-
ber 2016. The Respondent did not dispute that assertion.

7 The judge found both Ron and Chavi credible and stated that
“Chavi’s account is plausible and in many ways fuller than [Ron’s].”
Chavi’s account of the conversation is consistent, however, with Ron’s
testimony that Palladino ridiculed Ron about his brother Frank. Chavi
did not dispute that aspect of Ron’s testimony; in fact, Chavi testified

against Ron ifhe did so. Another union member, Matthew
Chavi, overheard this conversation and testified that he
believed that it was Ron (not Palladino) who first raised
the subject of Ron’s brother.’

On June 26, 2017, Ron asked the hiring hall staff to
show him the out-of-work list. At that time, the Respond-
ent’s policy was to allow members to view the current list
on request. The list was updated daily, but no revisions
would be made unless there were developments that
changed the ranking. In response to Ron’s request, dis-
patcher Mario Neri told Ron that the list was being up-
dated. Neri showed Ron the most current list and noted
that two members had recently been referred to jobs.
Those two had been numbers 10 and 18 on the list, while
Ron was then number 7. Neri explained this apparent dis-
crepancy by asserting that the two had been referred as
stewards (which, if true, would have justified their out-of-
order referrals).

Ron promptly went to the jobsite where the two had
been referred. After viewing the site and speaking with
employees there, Ron concluded that the two were not
serving as stewards. The next day, June 27, 2017, Ron
returned to the hiring hall and again asked to see the out-
of-work list. This time Neri refused, stating that Ron
could not view the list “[b]ecause of what happened yes-
terday,” i.e., Ron’s visit to the jobsite.

Shortly after that, in late June or early July 2017, the
Respondent began posting a copy of the current out-of-
work list on a weekly basis instead of making the list avail-
able whenever a member so requested. Although the Re-
spondent continued to update the list on a daily basis for
its own internal records, members no longer had access to
that up-to-date list. Consequently, the posted list that
members could view might be out of date by as much as a
week.

Analysis

I. THE RESPONDENT VIOLATED SECTION 8(b)(1)(A) BY
NOT REFERRING RON FROM ITS OUT-OF-WORK LIST
BECAUSE OF HIS BROTHER FRANK’S PROTECTED ACTIVITY

To determine whether a union operating a nonexclusive
hiring hall refused to refer a member for discriminatory
reasons, the Board has long applied the standard set forth
in Wright Line® See, e.g., Iromworkers Local 340

that Palladino and Ron “went back and forth, a little bit about the family
members” (i.e., Ron’s brother, father, and uncle).

§ 251 NLRB 1083 (1980), enfd. 662 F.2d 889 (1st Cir. 1981), cert.
denied 455 U.S. 989 (1982), approved in NLRB v. Transportation Man-
agement Corp., 462 U.S. 393 (1983). The judge’s reliance on the criteria
in FES, 331 NLRB 9, 12-15 (2000), supplemented by 333 NLRB 66
(2001), enfd. 301 F.3d 83 (3d Cir. 2002), was incorrect. As stated above,
the Board has consistently adhered to the Wright Line test in hiring hall
discrimination cases.
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LABORERS’ INTERNATIONAL UNION OF NORTH AMERICA, LOCAL UNION NO. 91 (SCRUFARI CONSTRUCTION CO) 3

(Consumers Energy Co.), 347 NLRB 578, 578-579
(2006); Operating Engineers Local 137 (Various Employ-
ers), 317 NLRB 909, 909-910 & fn. 5, 923 (1995); Local
No. 121, Plasterers, 264 NLRB 192, 192193 (1982); see
also Electrical Workers Local 429, 347 NLRB 513, 515
(2006) (“The Board applies the analytical framework laid
out in Wright Line [footnote omitted] to cases in which a
union is alleged to have discriminated against an em-
ployee in violation of Section 8(b)(1)(A). . ..”), remanded
on other grounds 514 F.3d 646 (6th Cir. 2008).°
Applying Wright Line, we find that the General Counsel
satisfied his initial burden of proving that Frank Mantell’s
protected Facebook criticism of union leadership was a
motivating factor in the Respondent’s sudden and simul-
taneous cessation of referrals of Ron. To start, there is no
dispute that Frank Mantell’s criticism of union leadership
constituted protected activity and that the Respondent
learned of that protected activity shortly before it stopped
referring Ron to jobs for at least 2 years. Further, the
Board’s decision in Frank’s case firmly establishes that
the Respondent harbored unlawful animus against that
protected activity. In addition, Palladino ridiculed Frank
Mantell when Ron approached Palladino in early Novem-
ber 2016 to discuss his nonreferrals and his desire for
work. Most tellingly, there is no dispute that Ron was reg-
ularly referred to jobs before his brother criticized the Un-
ion and filed his NLRB charge and that, beginning imme-
diately afterward, Ron never received another referral.
The Board has consistently regarded such suspicious tim-
ing as probative evidence of unlawful discrimination. See,
e.g., Napleton 1050, Inc. d/b/a Napleton Cadillac of Lib-
ertyville, 367 NLRB No. 6, slip op. at 15 (2018) (“[Unex-
plained timing can be indicative of animus.”) (citing
cases); C & L Systems Corp., 299 NLRB 366, 379 (1990)
(contrast in treatment of employee before and after pro-
tected activity supports finding of discriminatory motiva-
tion), enfd. 935 F.2d 270 (6th Cir. 1991).1° Thus, the

® In Electrical Workers Local 429, the court of appeals found that the
Board had failed to adequately support its finding that the respondent
joint apprenticeship training fund was an agent of the respondent local
union and remanded the case to the Board. On remand, the Board reaf-
firmed its Sec. 8(b)(1)(A) violation finding based on a revised agency
analysis. Electrical Workers Local 429, 357 NLRB 332, 332-335
(2011).

10 To be sure, where, as here, the union does not operate its hiring hall
on a strictly “first-in, first-out” basis, the Board will not “find unlawful
discrimination merely on the basis of isolated out-of-order referrals, even
if the reasons for those referrals were not explained.” Operating Engi-
neers Local 137,317 NLRB at 910. But “[i]f a pattern of unexplained
out-of-order referrals appeared, . . . it would be reasonable to infer that
the disfavored individuals were the victims of adverse treatment.” Id.

I The complete absence of any referrals over a 2-year period is espe-
cially probative. In cases involving allegedly unlawful discrimination,
the federal courts have been highly skeptical of efforts to explain away

General Counsel presented a strong prima facie case under
Wright Line.

We further find that the Respondent has failed to prove
that Ron’s referrals would have completely stopped even
absent his brother Frank’s protected activity. Before the
judge, the Respondent’s asserted nondiscriminatory
grounds for ceasing to refer Ron were that Ron had alleg-
edly objected to 1- or 2-day referrals and that he had too
few special qualifications. According to the Respondent,
it was becoming more common for employers to request
members for 1- or 2-day jobs and to require qualifications
that Ron lacked. Ron denied saying that he was not inter-
ested in 1- or 2-day referrals. Additionally, the Respond-
ent offered no specifics in support of these assertions and
no explanation of how they could have accounted for the
lack of any referrals over a 2-year period. The Board has
held that such unspecific, conclusory testimony does not
suffice to sustain a party’s Wright Line defense burden.
See, e.g., A.P.A. Warehouse, 302 NLRB 110, 115 (1991).
Moreover, Ron had the same qualifications both before
and after November 2015, and the same holds true for his
purported preference for multi-day jobs. As far as this rec-
ord shows, Frank Mantell’s protected activity was the only
factor that changed between the decades during which
Ron was given regular referrals and the 2-year period dur-
ing which he received none. Thus, the Respondent’s
stated reasons for failing to refer Ron are pretextual, and
the Wright Line analysis properly ends there. See, e.g.,
Golden State Foods Corp., 340 NLRB 382, 385 (2003).
But even assuming the second part of the Wright Line
analysis is reached, the Respondent has not persuaded us
that Ron would have received no referrals for 2 years even
absent his brother’s protected activity.!!

Accordingly, for the foregoing reasons, we find that the
Respondent violated Section 8(b)(1)(A) by refusing to re-
fer Ron Mantell because of his brother’s protected criti-
cism of union leadership.?

the “inexorable zero.” See, e.g., Teamsters v. United States, 431 U.S.
324, 342 fn. 23 (1977); Capaci v. Katz & Besthoff, Inc., 711 F.2d 647,
662 (5th Cir. 1983), cert. denied 466 U.S. 927 (1984).

12 Because of the 6-month limitation period in Sec. 10(b) of the Act,
we find violations with respect to, and order remedies for, only discrim-
inatory refusals to refer Ron beginning October 12, 2016, 6 months be-
fore he filed the charge on April 12, 2017. However, we may, and do,
consider evidence outside the 10(b) period in finding that the Respondent
unlawfully refused to refer Ron starting in October 2016. See, e.g.,
Grimmnvay Farms, 314 NLRB 73, 74 (1994) (pre—10(b) period evidence
may be considered as bearing on motivation), enfd. in part 85 F.3d 637
(9th Cir. 1996). Further, any dispute that avises over the amount of make-
whole relief due to Ron under our order may be resolved in compliance.
See GC’s exceptions brief at 10 fon. 11 (“Respondent’s liability relative
to any particular referral during the 10(b) period is rightfully reserved for
the compliance stage.”).
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II. THE RESPONDENT VIOLATED SECTION 8(b)(1)(A) BY
CHANGING ITS PRACTICE OF MAKING THE CURRENT OUT-
OF-WORK LIST AVAILABLE ON REQUEST TO A PRACTICE OF
POSTING IT ONCE A WEEK

The General Counsel alleges that in late June or early
July 2017, the Respondent violated Section 8(b)(1)(A) by
discontinuing its practice of allowing members to request
the current out-of-work list, and instituting a practice of
posting the list once a week instead, in retaliation for
Ron’s June 26, 2017 jobsite visit to determine whether the
Respondent’s explanation for referring two lower-ranking
members ahead of him was truthful. The judge dismissed
this allegation. In doing so, he assumed for argument’s
sake that the General Counsel had satisfied his burden un-
der Wright Line of proving that Ron’s protected investiga-
tion was a motivating factor in the Respondent’s decision
to change its practice. The judge then found, however,
that the Respondent had shown that it would have changed
the list-viewing procedure even absent Ron’s protected in~
vestigation. Specifically, the judge relied on Neri’s testi-
mony that there had been an uptick in members’ requests
to see the list and that responding to those requests had
become disruptive and “an aggravation.” For the follow-
ing reasons, we reverse.

In determining whether this change in hiring hall proce-
dures violated the Act, we apply Wright Line, supra. To
begin, we find that the General Counsel satisfied his initial
Wright Line burden. There are no exceptions to the
judge’s findings that Ron’s jobsite investigation was
“classic protected activity” and that the Respondent knew
about that activity when it changed its practice. We fur-
ther find that the General Counsel proved that the Re-
spondent harbored animus toward that activity. As ex-
plained above, the judge made a separate, unexcepted-to
finding that Dispatch Manager Neri unlawfully refused to
show Ron the out-of-work list on June 27, 2017, because
of his protected investigation the day before. Addition-
ally, the Respondent’s change in policy (in late June or
early July 2017) came right on the heels of Ron’s pro-
tected investigation. See, e.g., North Carolina Prisoner
Legal Services, 351 NLRB 464, 468 (2007) (decision
shortly after protected activity strongly supports inference
of unlawful motivation); Electrical Workers Local 429,
supra, 347 NLRB at 517 (timing of union action strongly
suggests unlawful motivation).

In defense, the Respondent asserted that it changed the
procedure because members’ requests to see the list were
becoming administratively inconvenient. We find this ex-
planation insufficient to sustain the Respondent’s burden
under Wright Line. The Respondent’s defense was based
solely on Neri’s brief and general testimony that the
change was implemented to conserve administrative

resources. Neri testified that he was “bothered” by the
“flurry” of people asking for—and taking pictures of—the
out-of~work list. He offered no specifics to support these
assertions. He provided no details, for example, on how
often members were asking to view the list or how much
more time it was taking to fulfill those requests as com-
pared to the past. As discussed earlier, such conclusory
testimony does not sustain a party’s defense burden of
proving that it would have taken the same action regard-
less of protected activity. See, e.g., 4.P.4. Warehouse, su-
pra, 302 NLRB at 115; see also, e.g., Hicks Oils &
Hicksgas, 293 NLRB 84, 85 (1989) (a party cannot carry
its defense burden under Wright Line by showing it had a
legitimate reason for its action but rather must show by a
preponderance of the evidence that it would have taken the
same action even without the protected conduct), enfd.
942 F.2d 1140 (7th Cir. 1991). This is particularly the
case where the General Counsel’s prima facie case of un-
lawful motivation is strong and the Respondent’s explana-

- tion itself suggests that it made the change because it was

“bothered” by Ron’s—and possibly other employees’—
efforts to police the list. Accordingly, we find that the Re-
spondent violated Section 8(b)(1)(A) by changing its list-
viewing procedure from one that permitted members to
view an up-to-date out-of~work list on request to one that
limited members’ list-viewing rights to a weekly posting.

AMENDED CONCLUSIONS OF LAW

1. Add the following as Conclusion of Law 2 and re-
number Conclusions of Law 2 and 3 as 3 and 4.

“2. The Respondent violated Section 8(b)(1)(A) of the
Act, since October 12, 2016, by refusing to refer Charging
Party Ronald Mantell from its out-of-work list because of
his brother Frank Mantell’s protected concerted activi-
ties.”

2. Add the following as Conclusion of Law 5 and re-
number Conclusion of Law 4 as 6.

“5. The Respondent violated Section 8(b)(1)(A) of the
Act in or around late June or early July 2017 by changing
its practice of making an up-to-date out-of-work list avail-
able to members to review on demand to a practice of post-
ing an updated out-of-work list on a weekly basis.”

AMENDED REMEDY

Having found that the Respondent has engaged in cer-
tain unfair labor practices, we shall order it to cease and
desist and to take certain affirmative action designed to
effectuate the policies of the Act. Specifically, having
found that the Respondent violated Section 8(b)(1)(A) by
refusing to refer Ronald Mantell from its out-of-work re-
ferral list since October 12, 2016, we shall order the Re-
spondent to make Mantell whole for any loss of earnings
and other benefits suffered as a result of the unlawful
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discrimination against him during that time period. Back-
pay shall be computed in accordance with F. W. Wool-
worth Co., 90 NLRB 289 (1950), with interest at the rate
prescribed in New Horizons, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medi-
cal Center, 356 NLRB 6 (2010).

In addition, we shall order the Respondent to compen-
sate Ronald Mantell for any adverse tax consequences of
receiving a lump-sum backpay award and to file with the
Regional Director for Region 3, within 21 days of the date
the amount of backpay is fixed, either by agreement or
Board order, a report allocating the backpay award to the
appropriate calendar year(s). AdvoServ of New Jersey,
Inc., 363 NLRB No. 143 (2016).

In accordance with King Soopers, Inc., 364 NLRB No.
93 (2016), enfd. in relevant part 859 F.3d 23 (D.C. Cir.
2017), we shall also order the Respondent to compensate
Mantell for his search-for-work and interim employment
expenses regardless of whether those expenses exceed in-
terim earnings. Search-for-work and interim employment
expenses shall be calculated separately from taxable net
backpay, with interest at the rate prescribed in New Hori-
zons, supra, compounded daily as prescribed in Kentucky
River Medical Center, supra.

Further, the Respondent shall be required to remove
from its files any references to its refusals to refer Ronald
Mantell from the out-of-work list since October 12, 2016,
and to notify him in writing that this has been done and
that the refusals to refer will not be used against him in
any way.

Finally, the Respondent shall be required to restore its
practice of allowing members to review the most current
version of its out-of-work list whenever members so re-
quest.’> The Respondent also shall allow Mantell to view
the out-of-work list as it existed on June 27, 2017, if that
document is still available.

ORDER

The National Labor Relations Board orders that the Re-
spondent, Laborers’ International Union of North Amer-
ica, Local Union No. 91, Niagara Falls, New York, its of-
ficers, agents, and representatives, shall

1. Cease and desist from

(a) Refusing to refer Ronald Mantell or any other mem-
ber from its out-of-work list in retaliation for activity pro-
tected by Section 7 of the Act.

(b) Threatening to bring internal union charges against
Ronald Mantell or any other member because he or she
contacted, or planned to contact, the NLRB,

13 Qur order does not require the Respondent to cease posting the out-
of-work list on a weekly basis (or more frequently) if it wishes to

(c) Refusing to allow Ronald Mantell or any other mem-
ber to review the most current out-of-work list in retalia-
tion for activity protected by Section 7 of the Act.

(d) Restricting access to its most current out-of-work
list in retaliation for activity protected by Section 7 of the
Act.

(e) In any like or related manner restraining or coercing
employees in the exercise of the rights guaranteed them by
Section 7 of the Act.

2. Take the following affirmative action necessary to ef-
fectuate the policies of the Act.

(a) Within 14 days from the date of this Order, notify
Ronald Mantell in writing that it will refer him from its
out-of-work list in his rightful order of priority, without
regard to the exercise of Section 7 rights by him or his
brother.

(b) Make Ronald Mantell whole for any loss of earnings
and other benefits suffered as a result of its unlawful re-
fusal to refer him from the out-of-work list, in the manner
set forth in the amended remedy section of this decision.

(c) Within 14 days from the date of this Order, remove
from its files any references to its refusals to refer Ronald
Mantell from the out-of-work list since October 12, 2016,
and, within 3 days thereafter, notify him in writing that
this has been done and that the refusals to refer will not be
used against him in any way.

(d) Compensate Ronald Mantell for the adverse tax con-
sequences, if any, of receiving a lump-sum backpay
award, and file with the Regional Director for Region 3,
within 21 days of the date the amount of backpay is fixed,
either by agreement or Board order, a report allocating the
backpay award to the appropriate calendar year(s).

(e) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all hiring hall and referral
records, and any other records and documents, including
an electronic copy of such records if stored in electronic
form, necessary to analyze the amount of backpay due un-
der the terms of this Order.

(f) Within 14 days from the date of this Order, permit
Ronald Mantell to review the out-of-work list as it ex~
isted on June 27, 2017, if that document is still available.

(g) Restore its practice of making the most current out-
of-work list available for review by members upon re-
quest.

(h) Within 14 days after service by the Region, post at
its hiring hall in Niagara Falls, New York, and all other
places where notices to members are customarily posted,

continue such posting in addition to making an updated list available to
members on request.
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copies of the attached notice marked “Appendix.””' Cop-
ies of the notice, on forms provided by the Regional Di-
rector for Region 3, after being signed by the Respond-
ent’s authorized representative, shall be posted by the Re-
spondent and maintained for 60 consecutive days in con-
spicuous places, including all places where notices to
members are customarily posted. In addition to physical
posting of paper notices, the notices shall be distributed
electronically, such as by email, posting on an intranet or
an internet site, and/or other electronic means, if the Re-
spondent customarily communicates with its members by
such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, defaced,
or covered by any other material.

(i) Within 21 days after service by the Region, file with
the Regional Director for Region 3 a sworn certification
of a responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to com-
ply.

Dated, Washington, D.C. August 12, 2019

John F. Ring, Chairman
Marvin E. Kaplan, Member
William J. Emanuel, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX
NOTICE TO MEMBERS
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join or assist a union
Choose representatives to bargain on your behalf
with your employer

(SEAL)

14 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Naional
Labor Relations Board” shall read “Posted Pursuant to a Judgment of the

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected ac-
tivities.

WE WILL NOT refuse to refer Ronald Mantell or any
other member from our out-of~work list in retaliation for
activity protected by Section 7 of the Act.

WE WILL NOT threaten to bring internal union charges
against Ronald Mantell or any other member because he
or she contacted, or planned to contact, the NLRB.

WE WILL NOT refuse to allow Ronald Mantell or any
other member to review the most current out-of-work list
in retaliation for activity protected by Section 7 of the Act.

WE WILL NOT restrict access to our most current out-of-
work list in retaliation for activity protected by Section 7
of the Act.

WE WILL NOT in any like or related manner restrain or
coerce you in the exercise of the rights listed above.

WE wWiLL, within 14 days from the date of the Board’s
Order, notify Ronald Mantell in writing that we will refer
him from our out-of-work list in his rightful order of pri-
ority, without regard to the exercise of Section 7 rights by
him or his brother.

WE WILL make Ronald Mantell whole, with interest, for
any loss of earnings and other benefits resulting from our
refusal to refer him.

WE wiLL, within 14 days from the date of the Board’s
Order, remove from our files any references to our refusals
to refer Ronald Mantell from the out-of-work list since
October 12,2016, and WE WILL, within 3 days thereafter,
notify him in writing that this has been done and that the
refusals to refer will not be used against him in any way.

WE WILL compensate Ronald Mantell for the adverse
tax consequences, if any, of receiving a lump-sum back-
pay award, and WE WILL file with the Regional Director
for Region 3, within 21 days of the date the amount of
backpay is fixed, either by agreement or Board order, a
report allocating the backpay award to the appropriate cal-
endar year(s).

WE WILL, within 14 days from the date of the Board’s
Order, permit Ronald Mantell to review the out-of-work
list as it existed on June 27, 2017, if that document is still
available.

WE WILL restore our practice of making the most current
out-of-work list available for review by members when-
ever they so request.

LABORERS’ INTERNATIONAL UNION OF NORTH
AMERICA, L.oCcAL UNION NO. 91

United States Court of Appeals Enforcing an Order of the National Labor
Relations Board.”
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The Board’s decision can be found at
https://www.nlrb.gov/case/03-CB-196682 or by using the
QR code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor Rela-
tions Board, 1015 Half Street, S.E., Washington, DC 20570,
or by calling (202) 273-1940.

Eric Duryea, Esq. and Jesse Feuerstein, Esq., for the General
Counsel.

Robert L. Boreanaz, Esq. (Lipsitz Green Scime Cambria LLP),
of Buffalo, New York, for the Respondent.

DECISION
INTRODUCTION

Davip I. GOLDMAN, ADMINISTRATIVE LAW JUDGE. In a recent
case the National Labor Relations Board (Board) found that a
local union that operated a nonexclusive hiring hall unlawfully
discriminated against a union member by removing him from the
Union’s out-of-work referral list in retaliation for his criticism of
the local union’s business manager. Here, the same local union
is alleged to have committed a series of violations of the National
Labor Relations Act (Act) directed towards the brother of the
discriminatee in the earlier case.

As discussed herein, I find that in these cases the govern-
ment’s allegation that a local union member was unlawfully de-
nied referrals from the local union’s hiring hall because of his
relationship with his brother is unproven under the appropriate
legal standards. I also find that, even assuming the truth of the
allegation that he was subject to internal union discipline because
of his brother’s protected activity, in this case the union’s disci-
pline was not prohibited by the Act. I do find, as alleged, that on
one occasion the union member was unlawfully threatened with

! I note that in its answers, the Respondent denied knowledge and
information sufficient to form belief as to the truth of the allegations of
the complaint relating to the filing and service of the various charges and
amended charges in these cases. However, there was no objection to the
offer into evidence of the formal papers, including the charges, thus con-
ceding, I find, the authenticity of the charges. Their service is supported
by affidavits of service (See, GC Exh. 1(b), (c), and (f)) included in the
formal papers, and I find that in the absence of any contrary evidence,
the rebuttable presumption of service provided by these affidavits con-
stitute “sufficient proof” to establish service pursuant to Sec. 102.4(d) of
the Board’s Rules and Regulations. See, CCY New Worktech, Inc., 329

retaliation if he contacted the Board, and on another that he was
unlawfully denied an opportunity to review the out-of-work re-
ferral list for discriminatory reasons. Finally, I find that the local
union’s change to weekly posting of the out-of-work list did not
violate the Act.

STATEMENT OF THE CASE

On April 12,2017, Ronald J. Mantell (Mantell) filed an filed
an unfair labor practice charge alleging violations of the Act by
Laborers International Union of North America, Local Union
No. 91 (the Local or Local 91 or Union), docketed by Region 3
of the Board as Case 03—CB—196682. A first amended charge
was filed in the case on April 24, 2017. Based on an investiga-
tion into this charge, on June 29, 2017, the Board’s General
Counsel, by the Regional Director for Region 3 of the Board,
issued a complaint and(notice of hearing in this case. Local 91
filed an answer denying all violations on July 13, 2017.

On June 27, 2017, Mantell filed an additional charge against
Local 91, docketed by Region 3 of the Board as Case 03—-CB—
201412. On August 23, 2017, the Board’s General Counsel, by
the Regional Director for Region 3, issued an order consolidating
Cases 03—CB-196682 and 03-CB-201412, and a consolidated
complaint and notice of hearing. Local 91 filed an answer to the
consolidated complaint on September 6, 2017, denying all vio-
lations alleged. The General Counsel issued an amendment to
the consolidated complaint on September 25, 2017. Local 91
filed an answer to the amended consolidated complaint on Octo-
ber 9, 2017.!

A trial in these cases was conducted on October 11 and 12,
2017, in Buffalo, New York.? Counsel for the General Counsel
and counsel for the Respondent filed posttrial briefs in support
of their positions on November 30, 2017.

On the entire record, I make the following findings, conclu-
sions of law, and recommendations.

JURISDICTION

It is admitted (GC Exh. 1(r)) and I find that at all material
times, Scrufari Construction Co. Inc. (Scrufari) has been a cor-
poration with an office and place of business in Niagara Falls,
New York, and has been a general contractor in the construction
industry doing commercial construction. It is admitted (GC Exh.
1(r)) and I find that at all material times, the Council of Utility
Contractors, Inc., the Independent Builders of Niagara County,
the Associated General Contractors of America, New York State
Chapter, Inc., and the Building Industry Employer’s Association
of Niagara County New York, Inc., collectively referred to as the
Associations, have been organizations composed of various em-
ployers, including Scrufari, engaged in the construction industry,

NLRB 194, 194 (1999); Sears Roebuck and Co., 117 NLRB 522 fn. 3
(1957). There is no evidence suggesting that they were not served. There
is no hint of any basis in the record for the Respondent’s repeated denials
of the various complaint allegations regarding the filing and service of
the charges.

2 At the outset of the trial, counsel for the General Counsel offered an
unopposed oral motion to further amend the consolidated complaint, re-
phrasing, par. 5. The motion was granted and in wake of the motion the
counsel for the Respondent represented that para. 5 of the complaint was
admitted.
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one purpose of which is to represent its employer-members in
negotiating and administering collective-bargaining agreements
with various labor organizations, including Local 91. It is ad-
mitted (GC Exh. 1(r)) and I find that annually, the employer-
members of each of the Associations, in the course of their busi-
ness operations described above, collectively, purchase and re-
celve goods valued in excess of $50,000 directly from points out-
side the States wherein the employer-members are located.
Based on the above, I find that at all material times Scrufari and
the employer-members of the Associations have been engaged
in commerce within the meaning of Section 2(2), (6), and (7) of
the Act. It is admitted and I find that at all material times Local
91 has been a labor organization within the meaning of Section
2(5) of the Act. Based on the foregoing, I find that this dispute
affects commerce and that the Board has jurisdiction of this case,
pursuant to Section 10(a) of the Act.

UNFAIR LABOR PRACTICES
A. The refusal fo refer

Local 91 is located in Niagara Falls, New York, and is com-
posed of approximately 240 members. It operates a nonexclu-
sive hiring hall from its offices. As a nonexclusive hiring hall,
the Local refers members for work, but members are free to and
do obtain work directly from signatory contractor-employers
without going through the hiring hall.

The Local maintains an out-of-work list that members sign up
for and which is used in referrals. Although the rules are too
extensive to summarize here (see R. Exh. 1), members who sign
up for the out-of-work list are listed in order of date signed up.
While members are often sent out in the order they signed up for
the list, there are numerous and significant exceptions that limit
this. For instance, employers may ask for specific employees by
name and they will be sent out without regard to their place on
the list. The business manager has discretion to name a steward
for every job, without following the order on the list. Employees
requiring additional hours to qualify for unemployment or other
fund eligibility are referred above other applicants, without re-
gard to their place on the list. Requests for foremen are filled by
the business manager without regard to the list. In addition, of
course, each job for which employers seek employees requires
certain certifications or qualifications that the employee must
have demonstrated in order to be referred to that job. Employees
are required to re-register for the out-of-work list within 90 days
in order to maintain their position on the list. Employees finding
work on their own of one or more jobs that in the aggregate last
5 working days or more must advise the Local and are then re-
moved from the out-of-work list.

The Union’s business manager, Richard Palladino, is the pri-
mary person who determines which members get referred. The

3 Laborers’ International Union of North America Local Union No.
91 (Council of Utility Contractors, Inc.), 365 NLRB No. 28 (2017).

4 Unexplained is why Mante!’s work history documentation (GC Exh.
3) shows no work for Scrufari in November until November 30, for a job
that lasted until December 18. Whether or not this is the same job for
which he was referred, with a start of date of November 4, is not ex-
plained in the record.

5 Thus, the record evidence leaves us with the following, very incom-
plete, information. Mantell’s work resulting in pension credit, which

Local’s part-time jobs dispatcher, Mario Neri, has primary re-
sponsibility for maintaining the out-of-work list.

In a recent decision’, the Board found that the Local unlaw-
fully removed a member, Frank Mantell, from its out-of-work
list referral list from October 12 until November 19, 2015, in re-
taliation for his Facebook postings critical of the Local’s busi-
ness agent, Palladino. Mantell made his ctitical posts in August
2015. As found by the Board, Palladino filed internal union
charges against Frank Mantell in early September 2015. A union
trial board conducted a trial and found Mantell guilty on October
5, a decision ratified at the Local’s monthly membership meeting
on October 12. Mantell was removed from the out-of-work re-
ferral list the next day. He appealed to the International Union
and the International Union apprised the Local of the appeal on
November 19, which stayed any penalty assessed against Man-
tell. On December 4, 2015, the International Union informed the
Local that it dismissed the charges against Mantell.

Frank Mantell’s brother, Ronald Mantell (hereinafter Man-
tell), is a 27-year member of the Local Union. Mantell testified
that over the years he has regularly gotten work through the hir-
ing hall. Mantell testified that he was last referred out in No-
vember 2015 for a job that lasted 3 to 4 weeks. He then signed
back up for the out-of-work list and was not, thereafter, referred
from the out-of work list. The Respondent’s witnesses appear to
acknowledge this, and it seems to be supported based on the doc-
umentary evidence placed into the record. Thus, General Coun-
sel’s Exhibit 16—entered into evidence during the cross-exami-
nation of the Local Union’s dispatcher Neri—shows that be-
tween January 1, 2015 and October 10, 2017, Mantell’s last re-
ferral from the Local was on November 4, 2015.% According to
this document, there were no more referrals of Mantell in 2016
or 2017 (through October 1, 2017, the ending point for the doc-
ument).

Previously in 2015, Mantell had worked steadily. (GC Exh.
3.) Indeed, his annual pension crediting (GC Exh. 2), which
shows hours worked by fiscal year (ending each May 31 of the
year) shows that Mantel worked more hours in fiscal 2015 (i.e.,
through May 31) than he had in any year since 2009. He worked
steadily in fiscal year 2016 (i.e., from June 1, 2015 forward)
through November 2015. However, after that, he only worked
one 7-hour job in early 2016.°

It is notable that no testimony and neither of these documents
(GC Exhs. 2 & 3) distinguish between work Mantell may have
obtained directly through a signatory employer, and work for
which he was sent out from the Union’s out-of-work list. More-
over, General Counsel’s Exhibit 16, the document showing re-
ferrals in 2015-2017, does not show how many hours resulted
from each referral or whether those referrals were the result of
employer calls for specific employees, or what qualifications or

would include work for signatory contractors obtained directly by him-
self and through the local union, amounted to a total of:

585.50 houns in fiscal year 2011 (through May 31, 2011)

1090.5 hours in fiscal year 2012 (through May 31, 2012)

738.25 hours in fiscal year 2013 (through May 31, 2013)

755 hours in fiscal year 2014 (through May 31, 2014)

1121 hours in fiscal year 2015 (through May 31, 2015)

741.25 hours in fiscal year 2016 (through May 31, 2016).
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certifications were required for any of these jobs. The document
merely shows that Mantell was sent out on certain jobs with a
certain employer, starting on a certain date. Indeed, the dates of
referral listed on General Counsel Exhibit 16 for Mantell do not,
or in some cases only loosely, match the dates he began work at
a job as shown in in General Counsel Exhibit 2. This makes it
impossible to conclude, even for the one year—Fiscal 2016—for
which the record contains documentation from which such com-
parison can be attempted, how many of Mantell’s 741 hours in
Fiscal 2016 resulted directly or indirectly from referrals. Even
as to the referrals, there is no evidence as to whether these jobs
were filled by Mantell (or others) based on their position on the
out-of-work list, or based on employer preference for certain em-~
ployees, stewardship, or other basis. We do not even know the
dates or place that Mantell was on the out-of-work list during the
nealy two-year period in question, with the exception of an out-
of-work list in evidence from one day, June 21, 2017, that
showed Mantell listed seventh for that date.
Analysis

The General Counsel alleges that Local 91 violated Section
8(b)(1)(A) of the Act by refusing, since November 2015, to refer
Mantell for work from the Local’s out-of-work referral list in re-
taliation for the protected and concerted activity of his brother,

While the Local does not owe employees a duty of fair repre-
sentation with regard to referrals from a nonexclusive hiring
hall,® it is a violation of Section 8(b)(1)(A) to refuse to refer
members for employment in retaliation for protected and con-
certed activity. Laborers Local 91,365 NLRB No. 28, slip op.
at 1 (2017). The Board finds that the loss of referrals “deprive[s]
[the charging party] of employment opportunities” and thereby
affects employment in violation of Section 8(b)(1)(A). Laborers
Local 91, supra at slip op. 1.

Analysis of an 8(b)(1)(A) allegation of this type is analogous
to analysis of an 8(a)(3) discrimination claim against an em-
ployer, and thus, in assessing motivation-based 8(b)(1)}(A) dis-
crimination cases, the Board uses the analysis for assessing em-
ployer discrimination established by the Board in Wright Line,
251 NLRB 1083 (1980). Plasters Local 121, 264 NLRB 192
(1982); Electrical Workers Local 429, 347 NLRB 513, 515
(2006), remanded on other grounds 514 F.3d 646 (6th Cir. 2008).

Under the Board’s decision in Wright Line, the General Coun-
sel bears the initial burden of showing that a respondent's deci-
sion to take adverse action against an employee was motivated,
at least in part, by animus against protected activity. Such show-
ing proves a violation of the Act subject to the following affirm-
ative defense: the respondent, even if it fails to meet or neutralize
the General Counsel's showing, can avoid the finding that it vio-
lated the Act by demonstrating by a preponderance of the evi-
dence that the same action would have taken place even in the
absence of the protected conduct. Willamette Industries, 341
NLRB 560, 563 (2004).

In this instance, the outcome of this allegation turns on the

8 Carpenters, Local 370 (Eastern Contractors Ass'n), 332 NLRB
174, 174-175 (2000). Because the hiring hall is nonexclusive, the un-
ion’s failure to refer does not prevent an employee from being hired.

7 As counsel for the Respondent argued at the hearing:

manner in which the Wright Line analysis is applied. Specifi-
cally, the issue turns on the question of whether the General
Counsel successfully met his initial burden under Wright Line
sufficient to prove unlawful motivation on the part of the Re-
spondent and shift the burden to the Respondent to prove that it
would have taken the same action in the absence of Mantell’s
brother’s protected activity.

The centrality of the assignment of burdens of proof arises be-
cause the parties in this case chose not to develop a record that
would shed light on the appropriateness or inappropriateness of
any referral for Mantell to any specific job or in any specific in-
stance. There is no record evidence as to which jobs the Local
discriminatorily failed to send Mantell. There is no evidence of
any particular job to which it can be said that the Local violated
its rules (discriminatorily or otherwise) in not referring Mantell
to this job. Based on the record evidence, we do not know the
qualifications, employer requests, or rationale of those chosen
for any of the referrals taking place during the nearly two-year
time period in which the Local is alleged to have discriminated
against Mantell. We do not know Mantell’s record of re-regis-
tering for the list, or when he was or was not on the list or what
place he was on the list. Indeed, an out-of-work list is in evi-
dence for only one day’s job referral, a list dated June 21, 2017,
used for referrals to a job on June 26, 2017, and there is no evi-
dence as to the type of job or circumstances surrounding the em-
ployer’s call for labor, and no direct evidence of the basis for the
referrals made.

In his brief, the General Counsel asserts that it is the Respond-
ent’s burden and obligation to fill out this hole in the record. The
General Counsel asserts that it has met its initial burden to prove
that there was a discriminatory motive for Mantell’s failure to
obtain these referrals. Thus, the General Counsel relies on the
(already-proven) animus towards Mantell’s brother and the fact
that referrals evaporated for Mantell after November 2015, to
contend that he has proved that the Respondent’s failure to refer
Mantell for a nearly 2-year period was discriminatorily moti-
vated. According to the General Counsel, the burden shifts to
the Respondent to show that the referrals occurring during the
violation period would have been made even in the absence of
Mantell’s (brother’s) protected activity. Thus, according to the
General Counsel, the absence of record evidence about the refer-
rals—whether or not Mantell was qualified, whether or not an
employer asked for other employees, whether or not othets were
ahead of Mantell on the out-of-work list, or even if or where
Mantell was on the out-of-work list for a particular referral—this
is all the Respondent’s problem.

The Respondent, on the other hand argues that the lack of ev-
idence about the referrals shows that the General Counsel has
failed to meet his initial burden. The Respondent argues that the
General Counsel has not shown a single specific job referral in
which there has been discriminatory treatment, or in which the
Union’s rules were not followed.”

The Board hasn't proved that he was entitled to a referral and was not
referred out on any given day. And so they have to prove that he didn't
get a referral and he should've gotten a referral on a particular date
within the 10(b) statute. They haven't proved that at all. No proof
whatsoever of that. All they've got is a witness saying, I haven't been
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1 believe that the Respondent has identified a significant prob-
lem with the General Counsel’s approach in this instance. The
General Counsel is relying on an application of the Wright Line
framework used in cases where an employer has discharged or
disciplined an incumbent employee. In that scenario, the ele-
ments required for the General Counsel to show that protected
activity was a motivating factor in an employer's adverse action
are summarized as a three-prong test of protected activity, em-
ployer knowledge of that activity, and animus on the part of the
employer. Libertyville Toyota, 360 NLRB 1298, 1301 (2014);
enfd. 801 F.3d 767 (7th Cir. 2015).

Under the three-prong discharge/discipline Wright Line
framework, the General Counsel would likely be able to satisfy
its initial burden of proof and shift the burden to the Respondent
to prove that it would have taken the same referral actions in the
absence of protected activity. Thus, even cursory review of the
Board’s findings in Laborers Union Local 91, 365 NLRB No. 28
(2017) demonstrates that Mantell’s brother (Frank Mantell) en-
gaged in protected activity and that the Respondent was awate
of it. This is all undeniable, as a matter of collateral estoppel.
Great Lakes Chemical Corp., 300 NLRB 1024, 10241025 fn. 3
(1990), enfd. 967 F.2d 624 (D.C. Cir. 1992). The Board also
found in that case that there was unlawful animus towards Frank
Mantell, which the Respondent acted upon illegally. That un-
lawful retaliation would suppott the inference that Mantell’s fail-
ure to be referred was motivated by additional retaliation for his
brother’s protected and concerted activity.'*® Most significantly,
especially combined with the demonstrated animus towards
Frank Mantell’s protected activity, the abrupt cessation of refer-
rals for Ron Mantell after November 2015, supports this conclu-
sion. This was the same month in which Frank Mantell filed his
NLRB charges. The Board has long recognized that in discrim-
ination cases unexplained timing can be indicative of animus.
Electronic Data Systems, 305 NLRB 219, 220 (1991), enfd. in
relevant part 985 F.2d 801 (5th Cir. 1993); North Carolina Pris-
oner Legal Services, 351 NLRB 464, 468 (2007), citing Davey
Roofing, Inc., 341 NLRB 222, 223 (2004).°

However, and notwithstanding the foregoing, I do not believe
that a union failure-to-refer case such as this one is properly anal-
ogized to a discharge or disciplinary case. Rather, the most apt
analogy is to a Wright Line-based refusal-to-hire case. See FES
(A Division of Thermo Power), 331 NLRB 9 (2000). Such cases
incorporate standards into the General Counsel’s Wright Line
burden that recognize—in contrast to a discharge or discipline

referred. But they haven't proved that he should have been referred.
That he was eligible for referral. And that the referral was a violation
of a policy or a procedure or motivated by some protected activity; by
either the brother's Facebook or by—in fact, by the brother's Facebook.
So they haven’t demonstrated that at all. 'What referral did he not get
was in the 10(b) time period?

8 The Board has held that retaliation against an employee person in
order to retaliate against his relative who was a union activist is unlawful.
Tasty Baking Co., 330 NLRB 560 (2000); American Ambulefte Corp.,
312 NLRB 1166, 11691170 (1993); Thorgren Tool & Molding, 312
NLRB 628, 631 (1993); NLRB v. Advertisers Mfg. Co., 823 F.2d 1086,
1088-1089 (7th Cir. 1987) (“to retaliate against a man by hurting a mem-
ber of his family is an ancient method of revenge, and is not unknown in

case—that the inferred linkage between animus and the refusal
to hire is tenuous absent evidence that the potential employee
was within the set of feasible applicants for the job he was de-
nied. Thus, in a refusal-to-hire case, “the General Counsel must,
under the allocation of burdens set forth in Wright Line,”

first show the following at the hearing on the merits: (1) that
the respondent was hiring, or had concrete plans to hire, at the
time of the alleged unlawful conduct; (2) that the applicants had
experience or training relevant to the announced or generally
known requirements of the positions for hire, or in the alterna-
tive, that the employer has not adhered uniformly to such re-
quirements, or that the requirements were themselves pre-
textual or were applied as a pretext for discrimination; and (3)
that antiunion animus contributed to the decision not to hire the
applicants, Once this is established, the burden will shift to the
respondent to show that it would not have hired the applicants
even in the absence of their union activity or affiliation.

FES, 331 NLRB at 12 (footnote omitted).

This is relevant in the instant case as well. ere, the General
Counsel argues that without any evidence of what work was
needed or what happened in any specific referral, or even where
or if Mantell was on the referral list, the Wiright Line burden has
been met, discrimination has been proven as a contributing factor
to nearly 2 years of nonreferrals, and the burden has shifted to
the Respondent to prove that for each referral it made during this
extended period Mantel did not have the skills, qualifications,
certifications, or otherwise would not have been referred even in
the absence of (his brother’s) protected activity.

By relying on the discipline/discharge standard, the General
Counsel can contend that he has adequately proven that discrim-
ination caused Mantell to not get referrals, perhaps every referral
that the Local made during this extended period, an unrealistic
presumption that is not in accord with the goals of Wright Line
when we know so little about the referrals that were made. In-
deed, this is precisely the analogous unfairness that the Board
reacted to and guarded against in FES, when it defined the use of
Wright Line in hiring discrimination cases against employers to
include in the General Counsel’s initial burden of proof the
showing not only of discriminatory motive, but that the discrim-
inatee possessed “experience or training relevant to the an-
nounced or generally known requirement of the positions for
hire.” 331 NLRB at 12. What is due the employer in a refusal-
to-hire case is certainly due the union in the refusal-to-refer
case.'0

the field of labor relations™) {citing cases), enfg. Advertiser's Mfg. Co.,
280 NLRB 1185 (1986).

9 Finally, the General Counsel relies on the testimony of former Busi-
ness Agent Robert Connelly, who testified that during a membership
meeting in the Spring of 2017, Palladino warned members that “anyone
going to the NLRB . . . has got another thing coming,” “we’re coming
back after you,” and “you better think twice about going to the NLRB
before you bring us up on charges.” Palladino denied that he made those
statements. Given my resolution of the case, I do not resolve that credi-
bility dispute.

10 [ note that the General Counsel also analogizes this case to a refusal-
to-hire case. Thus, in contesting the Union’s 10(b) defense (GC Br. at
26), the General Counsel relies (solely) on a refusal-to-hire case (La-Z-
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A further complication in this matter is added by the statute of
limitations defense raised by the Respondent. The General
Counsel alleges that the discriminatory refusal to refer began af-
ter Mantell’s last referral in November 2015 and continued there-
after. The charge was filed in April 2017. The General Counsel
concedes (Tr. 192) that the 10(b) period and any violation found
would begin October 2016, While I do agree with the General
Counsel that each discriminatory failure to refer is a new viola-
tion—and hence, I disagree with the Respondent’s argument at
trial that under the General Counsel’s theory the entire alleged
violation is time-barred—the 10(b) issue adds to the uncertainty
surrounding the General Counsel’s generalized every-referral-is-
a-presumptively-discriminatory referral theory, Thus, the Gen-
eral Counsel’s claim is that long after Mantell’s brother engaged
in his protected activity—nearly one year after he filed his
charge and 11 months after the Local allegedly began discrimi-
nating against Mantell—all of the referrals from October 2016
forward—of which we know almost nothing—have been shown
to have continued to be discriminatorily denied to Mantell. It
could be true, but we do not know enough to conclude that it
more than likely is. It is unproven.

Thus, in order to meet its initial burden, the General Counsel
must show more than merely that referrals were made and Man-
tell did not get called for them. The burden must be on the Gen-
eral Counsel to demonstrate, at least, that an inference of dis-
crimination is warranted because under an application of non-
discriminatory rules Mantell would have or should have been
chosen for the referrals. The General Counsel must show, at
least with a representative sample of referrals during the period
it alleges that Mantell was not referred out for discriminatory
reasons, that Mantell had the qualifications for the work, that he
was on the out-of-work list, and that the employees chosen for
the work instead of Mantell were chosen although Mantell was
entitled to be chosen under the Local referral rules. The General
Counsel has not demonstrated this to be the case in even one in-
stance.

Under a refusal-to-hire Wright Line standard, the case here
fails. Much like in Alistate Power VAC, Inc., 354 NLRB 980
(2009), an employer refusal-to-hire case where the record did not
establish when or on what basis employees other than the dis-
criminatees were hired, “[t]here is simply too much left un-
proved to find that the General Counsel has established that, at
the time in question, the Respondent was hiring for a field tech-
nician position for which the seven overt salts may have had the
necessary experience or training.” Id. at 981. The Board con-
cluded: “In these circumstances, we find that the General Coun-
sel has failed to meet his initial burden under FES.” Id.

1 think the same must be concluded here. I recognize that it is
suspicious that Mantell stopped receiving referrals after Novem-
ber 2015. Yet we know little—nothing really—about how many
referred jobs one could reasonably expect for him to have

Boy Tennessee, 233 NLRB 1255, 1255 fn. 1, 1257-1258 (1977)) as the
basis to argue that the instant refusal-to-refer violation, which arguably
arose 17 months before a charge was filed, is a continuing violation, and
thus, not entirely time-barred.

1 Mantell testified that he called an International Union official in
Washington, D.C. to tell him about the conversation he had with

received in 2016 and 2017 because we know nothing about the
jobs, length of employment, qualifications, foremen jobs, stew-
ard jobs, adherence to sign-in procedures, requests by employers
for particular employees, other employees, or much else. Basi-
cally, the nub of the General Counsel’s case comes down to the
fact that beginning during a time of proven animus towards Man-
tell’s brother, Mantell was among the 15 employees referred out
repeatedly in 2015, but he was not referred out in 2016 or 2017.
We know that a total of only 13 different employees were re-
ferred out during—on some basis—by the Local in 2016. See
GC Exh. 16. We know that a total of 14 different employees—
were referred out—on some basis—in 2017 (through October 1).
This compares with 15 different employees (including Mantell)
who were refetred out—on some basis—in 2015. See GC Exh.
16. For each of these years, we do not know how many of these
were referred out in order from the out-of-work list, how many
were stewards, how many were requested by the employers, or
what type of work was at issue. These are not compelling num-
bers in a local union of 240 members where 150160 members
go to work on their own, and never rely on the out-of-work list.

Given the vagaries and uncertainties of the referral system, I
conclude that that the evidence is inadequate to satisfy the Gen-
eral Counsel’s Wright Line burden if, as I believe appropriate, a
refusal-to-hire Wright Line analysis is utilized. As in Allstate
Power VAC, Inc., “[tlhere is simply too much left unproved.” I
recognize, as with any case in which the alleged violation is un-
proven, rather than disproven, there is the risk of the culpable
being let go without sanction. This is a necessary byproduct of
the rule of law. In my view that risk must be countenanced based
on the record evidence here. I recommend dismissal of the re-
fusal-to-refer allegations.

C. The threat to file internal union charges if Mantell
contacted the NLRB

Mantell testified to a conversation he had with Palladino at the
union hall in early November 2016. Mantell went to the hall and
learned from the secretary that he needed to work with a union
contractor again in order to be eligible for supplemental unem-
ployment benefits through the labor agreement. Mantell then
went and spoke to Palladino. Mantell complained to Palladino
that he had not received a call for work all year and that “I needed
work, I wasn’t even eligible to get sub pay. I haven’t had any
work.” Mantell told Palladino that he was second on the out-of-
work list. Palladino “began to ridicule me about my Brother
Frankie.” Mantell told Palladino, “I’m Ron Mantell, Not Frank
Mantell. I'm coming here to ask you for a job.” According to
Mantell, Palladino said “that no contractors have been calling for
me” and that “I was allowed to find my own work.” Palladino
said that “[i]t wasn’t his job to find me a job because no contrac-
tors were calling.,” Mantell testified that Palladino said that “he
knew that I was planning on calling the National Labor Relations
Board and if I did that he would bring me up on charges.”!!

Palladino. Mantell testified that a few days after their conversation, Sa-
batoni called Mantell back and told Mantell that he had talked to Palla-
dino, and that Palladino “said he hasn’t been able to place me on a job”
and that “his advice to me is that I can go and find my own work.” I
credit that Mantell was told this by Sabatoni, but the contention that Pal-
ladino said it is hearsay. Sabatoni did not testify and he has not been
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Mantell testified that Matthew Chavi, at that time an employee
and member of the Local Union, was present but did not partici-
pate in the conversation. Chavi testified and described the con-
versation between Mantell and Palladino. Initially his account
of the conversation was consistent with but fuller than Mantell’s
account. He testified that Mantell “came back and said that he
needed to go to work and wanted to know if Dick would send
him out to work, that he needed to go to work.” Palladino told
him that there were “lots of guys wanting to go to work at the
time” and that “if something come up, he’d see what he could
do.” Chavi also testified that Palladino told Mantell that “he has
the option of going out and finding his own work . . . his old
contacts or callbacks or if he could find someone if he needed to
go to work. . .. But he said he’d see if he could do something.”
Chavi described Mantell as “getting a little hot” as the conversa-
tion turned to Mantell’s belief that Palladino was not providing
him work because of his family. Chavi testified that Mantell
brought up his family—*“which is his uncle and his father and his
brother, Frank”—and complained that the family members’
“stock had gone down and that he thought Dick wasn’t putting
him out to work.” Although the product of leading questioning
(“And did you hear Ron threaten Dick about going to the
NLRB?”), Chavi testified that Mantell raised the issue of the
NLRB, stating that Mantell said that “If Dick wasn’t going to
send him to work, he was going to the NLRB.” According to
Chavi, Palladino told Mantell “go ahead and do what you have
to do.” Chavi said nothing in his testimony about Palladino say-
ing anything about bringing Mantell up on charges.

Palladino testified briefly. He was asked, in leading fashion:
“did you threaten Ron Mantell that if he went and filed charges
with the board that you would file internal Union charges against
him?” Palladino answered “no” to this question.

In terms of demeanor, both Mantell and Chavi testified with
credible demeanor. Chavi’s account is plausible and in many
ways fuller than Mantell’s. This conversation occurred approx-
imately a month after the administrative law judge had ruled
against the Local in Frank Mantell’s unfair labor practice case—
something both Mantell and Palladino would have been attuned
to—so it does not surprise me that the NLRB was mentioned in
this conversation. Regardless of whether Mantell (his account)
or Palladino (Chavi’s account) first raised the NLRB, the critical
question is whether Palladino made a reference to bringing
charges against Mantell if an NLRB unfair labor practice charge
was filed. Mantell’s account of this was credible in demeanor.
Chavi did not specifically address it. His account of what Palla-
dino said in response to his claim that Mantell raised the possi-
bility of going to the NLRB did not include the threat, but
Chavi’s answer was short and offered tenuously (“If I remember
correctly, Dick looked at him and said go ahead and do what you

shown to be an agent of the Respondent Local Union. In any event, the
testimony about the conversation with Sabatoni neither corroborates nor
undercuts the alleged threat by Palladino.

12T note that given my analysis, it is not necessary to consider former
Local Business Manager Robert Connolly’s testimony that in the spring
of 201 7—approximately six months after the incident between Palladino
and Mantell—Palladino announced at a Local membership meeting that,
essentially, there would be retaliation against anyone who filed an NLRB
charge against the Local Union. This statement was not alleged by the

have to do”). Chavi did not affirmatively deny that the threat of
retaliatory charges was made. Palladino did deny it, as noted.
But his one-word denial of a fully leading and conclusory ques-
tion was not convincing, Indeed, in his testimony, Palladino did
not even offer an account of the conversation, but simply an-
swered a single leading and conclusory question about whether
he threatened Mantell. My view is that more likely than not,
Palladino told Mantell that if he (Mantell) filed an NLRB charge,
that Palladino would bring him up on internal union charges. I
find that, as Mantell testified, Palladino told Mantell that.'?
Analysis

The threat that I have found that Palladino made to Mantell is
obviously unlawful. Teamsters Local 391 (UPS), 357 NLRB
2330, 2330--2331 (2012). It would have a reasonable tendency
to “impair[ ] access to the Board’s processes.” Office of Employ-
ees Local 251 (Sandia National Laboratories), 331 NLRB 1417,
1418-1419 (2001).13

B. The Internal Union Charges Brought Against Mantell

In March 2017, Palladino charged Mantell with violating the
Union-Building Industry Employer’s Association labor agree-
ment and the Union’s constitution by working in February 2017
for a signatory-contractor (Scrufari) on a job where no union
steward had been hired or appointed.

The Local Union’s agreements provide that a union steward
must be on every job worked by an employee working under the
labor agreement, and the Union’s constitution requires that mem-
bers comply with such rules. Palladino testified credibly that
first year apprentices go through a “Steward Preparedness” class
to learn about the importance to the union that there be a steward
for each job so that the Union can protect working standards.

The Local learned about Mantell’s work for Scrufari when
Mantell brought his check stub into the Local’s benefits office
seeking credit for the work. The Union had been unaware of this
work and believed that a steward should have been on this job.
Mantell argued that the caulking work he was involved with was
not covered by the agreement. Palladino filed internal union
charges against Mantell soon thereafter. After a trial conducted
April 8, 2017, Mantell was found guilty as charged by the Un-
ion’s executive board. The board assessed a fine of $500 and
suspended Mantell from union membership for six months. Lo-
cal Union President William Grace testified that the $500 fine
amounted to approximately two days’ pay, and that the six-
month suspension of membership in good standing only pre-
vented Mantell from attending union meetings but did not impair
his ability to work. There is no evidence countering this expla-
nation of the penalties offered by the local union president. The
penalties were held in abeyance pending the resolution of

General Counsel to be an unfair labor practice. In reaching my conclu-
sion in the text regarding the statement by Palladino to Mantell in No-
vember 2016, I have assumed without deciding that the Spring 2017
statement testified to by Connolly did not happen.

13 In addition to alleging that this threat violated Sec. 8(b)(1)(A) of the
Act, the complaint alleges that Palladino’s threat was motivated by Man-
tell’s brother’s protected activity. I do not reach that allegation. Findings
as to the motivation for this threat would not materially affect the remedy
or, indeed, the violation found.
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Mantell’s appeal to the International Union, which was pending
at the time of the unfair labor practice hearing.
Analysis

The complaint alleges that the internal union charges and the
suspension of membership were motivated by retaliation for
Mantell’s brother’s protected and concerted activity, and there-
fore violative of Section 8(b){(1)(A) of the Act.

The General Counsel’s brief focuses on marshaling evidence
to prove the discriminatory motivation for the internal union dis-
cipline. However, a threshold problem with the General Coun-
sel’s allegations is that the internal union discipline meted out
against Mantell does not fall within the ambit of union conduct
regulated by Section 8(b)(1)(A). .

While Section 8(b)(1)(A) of the Act makes it an unfair labor
practice for a labor organization or its agents “to restrain or co-
erce . . . employees in the exercise of the rights guaranteed in
section 77 (29 U.S.C. § 158(b)(1)), the Supreme Court has re-
jected a “literal reading” of Section 8(b)(1)(A) that would find
that that the mere fact that a union acts in response to the exercise
of a Section 7 right constitutes “restraint” or “coercion” within
the meaning of Section 8(b)(1)(A). NLRB v. Allis-Chalmers
Mfg. Co., 388 U.S. 175, 178-179 (1967). The Act does not
broadly deputize the Board to adjudicate internal disputes be-
tween labor organizations’ officers and members.

As the Board as explained: “Simply put, we will not scrutinize
a union's internal discipline of its members, even for allegedly
discriminatory reasons, so long as the action does not restrict
access to the Board's processes or invoke any aspect of the em-
ployment relationship.” In re Textile Processors, 332 NLRB
1352, 1354 (2000) (emphasis added). Where, as here, the inter-
nal union discipline “was restricted to the status of a member, as
a member, rather than as an employee” there is no violation of
8(b)(1)(A). Office Employees Local 251 (Sandia National La-
boratories), 331 NLRB 1417, 1420 (2000).

In Sandia, the Board overruled cases “in which the Board has
found violations of Section 8(b)(1)(A) even in the absence of any
meaningful correlation to the employment relationship and the
policies of the Act.” Sandia, 331 NLRB at 1419, In Sandia, the
Board returned to its longstanding standard in which it “consist-
ently distinguished between, on the one hand, internal union en-~
forcement and, on the other, external enforcement, impacting the
employment relationship. Indeed, the Board viewed this distinc-
tion as a central tenet of Section 8(b)}(1)(A) and its proviso.”
Sandia, supra at 1420. As the Board put it, Section 8(b)(1)(A)
“was not enacted to regulate the relationship between unions and
their members unless there was some nexus with the employer-
employee relationship and a violation of the rights and obliga-
tions of employees under the Act.” Sandia, supra at 1424, In
dismissing an 8(b)(1)(A) complaint over internal union disci-
pline, the Board in Sandia stated:

What is of critical significance in our judgment is that the only
sanctions visited on the Charging Parties by the victorious in-
traunion faction wete internal union sanctions, such as removal
from union office and suspension or expulsion from union

14 See Electiical Workers Local 2321 (Verizon), 350 NLRB 258, 262
(2007) (“While Respondent may discipline employees for circulating or

membership. The relationship between the Charging Parties
and their Employer, Sandia, was wholly unaffected by the dis-
cipline. Nor are any policies specific to the National Labor Re-
lations Act implicated by the union discipline atissue. ... [Wle
find that Section 8(b)(1)(A)Y's proper scope, in union discipline
cases, is to proscribe union conduct against union members that
impacts on the employment relationship, impaiis access to the
Board’s processes, pertains to unacceptable methods of union
coercion, such as physical violence in organizational or strike
contexts, or otherwise impairs policies imbedded in the Act.

331 NLRB at 1418—1419.

Here, the internal union actions taken against Mantell do not
affect his employment relationships, impair access to Board pro-
cesses, or pertain to unacceptable methods of union coercion,
such as physical violation. The General Counsel does not con-
tend otherwise.

Rather, in an effort to will this square peg into the round hole
of Section 8(b)(1)(A), the General Counsel baldly asserts that the
union’s internal discipline “impairs policies imbedded in the Act.
“But absolutely no case is cited and no argument made for this
misreading of the Act’s framework.”

In Sandia, the Board cited to examples of the types of situa-
tions “when intraunion discipline clashes directly with statutory
policy interests and prohibitions incorporated in the Act.” 331
NLRB at 1424. These included instances where unions fined
employees to compel conduct in violation of a collective-bar-
gaining agreement (Mine Workers Local 12419 (National Grind-
ing Wheel Co.), 176 NLRB 628 (1969)), or punitively fined a
member seeking access to the Board’s processes to file a decer-
tification campaign (Molders Local 125 (Blackhawk Tanning
Co.), 178 NLRB 208, 209 (1969)), or fined members for refusing
to take action in violation of Section 8(b)(4)(B). Plumbers (Han-
son Plumbing), 277 NLRB 1231 (1985).

In this case, there is nothing remotely similar at issue. In di-
rect contravention of Sandia, the General Counsel appears to
presume that union discipline motivated by Section 7 activity
ipso facto “impairs policies embedded in the Act” in violation of
Section 8(b)(1)(A). However, this argument was explicitly re-
jected by the Board majority in Sandia, which dismissed the dis-
sent’s view that union discipline “contravenes a policy of the
Act” just because the discipline punished “the Section 7 right to
concertedly oppose the policies of union officials,” 331 NLRB
at 1424, The Board majority in Sandia explained that while “we
reaffirm the principle that Section 7 encompasses the right of
employees to concertedly oppose the policies of their union, we
reject our dissenting colleague’s insistence that Section
8(b)(1)(A) will proscribe virtually each and every form of in-
traunion discipline pertaining to virtually any form of intraunion
dispute without regard to the employment context or the policies
of'this Act.” 331 NLRB at 1425. Simply put, the Board will not
find an 8(b)(1)(A) violation in every case where internal union
discipline was a response to Section 7 activity. There must be
an actual and not a “speculative” and “attenuated” effect on the
member as an employee. Sandia, 331 NLRB at 14251

supporting a decertification petition, it may not threaten to take any ac-
tion to affect their employment”), quoting Service Employees Local 399
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Here, 1 recognize that Frank Mantell’s criticisms of the Local
Union’s leadership necessarily—to have even been protected by
Section 7,'>—must “bear( ] some relation to the employees’ in-
terests as employees.” Sandia, 331 NLRB at 1424. However,
the essence of Frank Mantell’s criticisms was an argument over
the conduct and principles and judgment of the union leadership.
It was a criticism of Palladino’s alleged failure to apply union
policies and an effort to “press the union to change its policies.”
365 NLRB No. 28, slip op. at 2. It was not an effort to change
the union’s collective-bargaining posture, or its relationship with
employers, or to convince the union to alter the terms and condi-
tions of employment with employers. The only sense in which
Frank Mantell’s criticisms related to employment was that he
criticized Palladino’s granting of a journeyman’s book to a local
candidate, thereby increasing by one the number of individuals
eligible to vie for journeyman jobs in the area. This may, as the
Board found, help establish that Frank Mantell was engaged in
Section 7 activity. But finding an 8(b)(1)(A) violation based on
wholly internal union discipline motivated by such comments
would be precisely the type of “quantum leap” based only on a
“potential” and “attenuated” “speculative impact” on the em-
ployer-employee relationship that the Board has rejected. San-
dia, 331 NLRB at 1425. In this case, the Local’s discipline of
Mantell, even if “for allegedly discriminatory reasons,” (In re
Textile Processors, 332 NLRB at 1354), had no effect on the un-
ion’s collective-bargaining posture or the employees’ employ-
ment terms and conditions. Finding a violation in these circum-
stances would be at odds with the Supreme Court’s “essential
accept[ance]” of “the Board’s longstanding position . . . that Sec-
tion 8(b)(1)(A) is to be narrowly construed so as not to reach
internal union discipline unless such discipline affects a mem-
ber's employment status.” Sandia, supra at 1421, 1 dismiss this
allegation.

C. The out-of-work list allegations

Mantell testified that since November 2015, he regularly—on
average twice a week—would go to or call into the local union
hall to check the out-of-work list maintained by the Local Union.
This list was updated as frequently as daily, although if no one
had been sent to work the list would not be updated or changed.

(City of Hope), 333 NLRB 1399, 14011402 (2001) (“While Respondent
may discipline employees for circulating or supporting a decertification
petition, it may not threaten to take any action to affect their employ-
ment”); Sandia, 331 NLRB at 1424 (“union restraint and coercion of
Section 7 rights is regulated under Section 8(b)(1)(A), and . . . the central
them of both the Supreme Court’s 8(b){(1)(A) decisions and of Board’s
8(b)(1)(A) cases prior to [Carpenters Local 22 (Graziano Construction
Co.), 195 NLRB 1 (1972) (overruled by Sandia)] is that section was not
enacted to regulate the relationship between unions and their members
unless there was some nexus with the employer-employee relationship
and a violation of the rights and obligations of employees under the
Act”); Teamsters Local No. 170 (Leaseway Motor Car Transport Co.),
333 NLRB 1290 (2001) (internal union discipline including $26,000 fine
and removal from office in reprisal for members’ protected dissident ac-
tivity in support of union presidential candidate does not interfere with
his employment or contravene other policy interests arising under Act
and therefore does not violate Section 8(b)(1)(A)); In re Textile Proces-
sors, 332 NLRB 1352 (2000) (applying Sandia and dismissing
8(b)(1)(A) case, even assuming union discriminatorily enforced rule in

Neri testified that how often the list was updated “depends on
how many people sign in, how many people we send out to work.
It could be updated once a week, twice a week, three times a
week.”

When Mantell went in personally, he would ask to see the list
which was kept inside the sliding glass window behind the inter-
nal office counter. The administrative office was behind the win-
dow counter. Neri or one of the other employees would then
show him the list. He regularly viewed the out-of-work list dur-
ing this period and there were no problems encountered with him
being allowed to view it.!®

Neri confirmed that for the past 3 or 4 years, the out-of-work
list has been kept inside the office on the ledge inside the glass
office window. He testified that before that it had been kept on
the bulletin board in the open area of the hall, but people would
take it and the Local employees would not even realize it was
missing. So, the decision was made to keep the list inside the
glass window. The Local employees would show the list to an-
yone who came in and asked to see it. However, Neri testified
that “most guys didn’t even want to see it. They just ask us
where am I on the list.”"

On June 26, 2017, Mantell went to the Local Union and asked
to view the out-of-work list. Neri said that the list was being
updated but he showed Mantell the most recent list and pointed
out two individuals who had been sent out as stewards. Each
was lower on the list than Mantell. Mantell decided to go down
to the job site where they had been sent to see the type of work
they were performing and whether they were serving as stew-
ards. He did this, without incident, and spoke to two laborers
there with whom he had worked in the past. Based on what Man-
tell was told by them he believed that the two referrals were not
serving as stewards.

The next day, June 27, Mantell returned to the Local Union
hall to review the out-of-work list again and to obtain copies of
certain contracts, According to Mantell, Neri told him that “I
wasn’t allowed, that Richard Palladino told him that I’m not al-
lowed to view the out-of-work list . . . “[blecause of what hap-
pened yesterday.” Mantell assumed that by “what happened yes-
terday,” Neri was referring to Mantell’s “policing activity by me
going to the job and asking questions and stuff of that nature.”

order to retaliate against employee for engaging in internal union activi-
ties, as internal union discipline “even for allegedly discriminatory rea-
sons” does not violate Act “so long as the action does not restrict access
to the Board’s processes or invoke any aspect of the employment rela-
tionship”).

15 In Laborers Local 91, 365 NLRB No. 28, the Board reiterated that
it is “’elementary’” that Section 7 protects “’an employee’s right to en-
gage in intraunion activities in opposition to the incumbent leadership of
his union.”” Id. at slip op. 1, quoting Steehvorkers Local 397 (U.S. Steel
Corp.), 240 NLRB 848, 849 (1979).

16 In his testimony Mantell made reference to a time in November
2015, when he contacted an International union representative, Chris Sa-
batoni, regarding a problem he was having viewing the list at the Local
Union. Since that time, Mantell regularly reviewed the list without inci-
dent.

17 Neri worked at the Local every morning and left at about 12:30 p.m.
His office area was shared with a full-time secretary, identified as Diana,
In addition, a secretary identified as Nancy Simms works 1 day a week.
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Mantel! protested that in 2015 he had once had to call an Inter-
national union representative in order to obtain access to the list,
but Neri told Mantell that he was “just doing what he’s told” and
that “Richard told [him] I’m not allowed to see the list.” Mantell
was also denied access to the contracts. Neri told him that to see
the contracts he would have to contact the Department of La-
bor. 18

Mantell went home and called the International Representa-
tive he had spoken to in 2015. Sometime after that, when Man-
tell returned to the Local Union, later in June or in early July, the
Local had begun posting the out-of-work list behind the glass
office window, taping it up so it was visible to anyone standing
in front of the sliding glass window. This had the advantage for
Mantell (and others) that they no longer had to ask to see the
list—it was posted in plain view.

However, with this change the posted list was only updated
weekly. Neri testified that he followed the same procedure as
always in updating the list, as frequently as daily if necessary,
but that since approximately June it is only posted weekly. The
result is that members could not see the list as it evolved during
the week but were only able to see the revised list weekly. Neri
testified that this change was one permitted by the referral rules:
“In the referral rules, it says it has to be posted once a week for
the members to look at it.”!? Neri explained that the change in
procedure was made because “recently, there’s been all this bar-
rage of taking pictures of it, being a little abnormal from the nor-
mal practice.” Neri described an uptick in requests to see the list
which burdened the secretary and became “an aggravation.”
Posting the list ended the problem.

Mantell testified that the list being updated weekly made it
less easy for him to “police” it, “as far as seeing who disappears
off the list . . . now if they’re updating the list once a week, I
can’t view the list and see who comes off the list during the
week.,”

Analysis

The General Counsel alleges that the Respondent violated
Section 8(b)(1)(A) by refusing to allow Mantell to view the out-
of-work list on or about June 27, 2017, and then again by chang-
ing its practice of updating the out-of-work list daily and moving
to a practice of posting the out-of-work list weekly. The General
Counsel alleges that both of these actions were in response to
Mantell’s investigation of the referral of two individuals below
him on the out-of-work list.

This is a nonexclusive hiring hall, hence, as noted above, the
duty of fair representation does not apply, as that duty is derived
from and coextensive with the union's authority under the Act to

'8 Neri disputed Mantell’s characterization of this conversation but
admitted he only “kind of rememberfed]” the conversation. Neri said
that it was a “passing conversation” and that when Mantell asked for the
list Neri told him “it was the same list that you saw yesterday. And he
says something to the effect, he has a right to see the list. And I said, you
just saw the list. I don’t know, I don’t remember the whole conversa-
tion.” Neri testified that he could not remember if he gave Mantell the
list or not. I credit Mantell’s surer, less vague, and more credibly offered
account,

19 Art. 7.B. of the Local Union job referral rules states:

Lists containing the information described in § 6(A) and (B) [ie.,

act as the exclusive representative for the members of its collec-
tive-bargaining unit. See Schneider Moving & Storage Co. v.
Robbins, 466 U.S. 364, 376 fn. 22 (1984). However, as with an
alleged refusal to refer, it violates Section 8(b)(1)(A), even ata
nonexclusive hiring hall, to refuse members access to an out-of-
work list as retaliation for protected activity. Just as a discrimi-
natory refusal to refer would violate 8(b)(1)(A), a discriminatory
refusal to thwart member efforts to investigate whether their re-
ferral—i.e., their right to employment—is being protected,
would run afoul of Section 8(b)(1)(A).

Mantell, by his own testimony, frequently, and without inci-
dent, reviewed the out-of-work lists during 2016 and 2017.
However, as found, above, on June 27, Mantell’s request to view
the out-of-work list was denied. This was done (according to
Mantell’s credited testimony of what Neri told him Palladino had
said), on the order of Palladino.?

In confronting Mantell, Neri attributed it to “what happened
yesterday.” Mantell “assumed” that this was a reference to his
policing activities when, after viewing the list on June 26, he
went down to a worksite to investigate whether the two employ-
ees referred out were acting as stewards. However, as the Re-
spondent points out, there is zero evidence that any local union
official knew of Mantell’s actions. Mantell described walking
around the construction site without incident, agreed that he was
“incognito” in a hard hat and safety glasses, and he talked only
to two co-employees he had worked with in the past.

But if there is no direct evidence of a local union official see-
ing Mantell at the workplace, or learning of Mantell being there,
to what was Neri referring when he told Mantell on June 27 that
he could not view the out-of-work list because of “what hap-
pened yesterday?” The Respondent’s witnesses supplied no an-
swer at all. Neri, who could not remember “the whole conversa-
tion,” and could not remember if he showed the list to Mantell,
did recall that he told Mantell that “it was the same list that you
saw yesterday.” Palladino did not address the matter in his short
testimony. He did not deny having told Neri not to show the out-
of-work list to Mantell. Particularly in the absence of any other
explanation, the comment and its timing are very suspect.

As referenced above, the Board has long recognized that in
discrimination cases unexplained timing can be indicative of an-
imus. Electronic Data Systems, 305 NLRB at 220; North Caro-
lina Prisoner Legal Services, 351 NLRB at 468. Moreover, an
inference of a respondent’s knowledge of protected activity may
be drawn in appropriate circumstances based on the timing of the
respondent’s actions. Montgomery Ward & Co., 316 NLRB
1248, 12531254 (1995), enfd. 97 F.3d 1448 (4th Cir. 1996); La
Gloria Oil & Gas Co. 337 NLRB 1120, 1123 (2002) (“the timing

current out-of-work list] shall be conspicuously posted, or otherwise
immediately available for inspection, at the offices of Local 91 on a
weekly basis, so that the previous week is posted or immediately avail-
able by the close of business on the following Monday. The infor-
mation shall remain posted or immediately available for at least two
weeks.

20 There is no hearsay problem attached to this unrebutted testimony.
Both Neri and Palladino’s statements are non-hearsay admissions pursu-
ant to Federal Rule of Evidence 801(d)(2). U.S. Ecology Corp., 331
NLRB 223, 225 (2000), enfd. 26 Fed.Appx. 435 (6th Cir. 2001). In any
event, any objection to this evidence would be waived at this point. Id.
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of the discharge in relation to [the supervisor] learning of the ac-
tivity supports a finding that [the supervisor] knew of the activity
and knew who had been involved”); see also Metro Networks,
Inc., 336 NLRB 63 (2001) (Board can infer knowledge from the
timing of the discharge); Medtech Security, Inc., 329 NLRB 926,
929-930 (1999).

Here, by all evidence, Mantell had been routinely and fre-
quently phoning and coming into the Local Union to view the
out-of-work list for at least a year and a half. As far as the record
shows, this occurred without incident. While this might be said
to temper the gravity of the violation—at the same time, it adds
to the probative weight of the timing of the Union’s sudden re-
fusal to allow Mantell to view the out-of-work list on June 27,
based on something “that happened yesterday.” Only after—the
day after—Mantell took affirmative steps to investigate the job
referrals by heading down to a job site to scrutinize the employ-
ment situation, the Local Union denied him access to the out-of-
work list based on something that “happened yesterday.” As
Mantell assumed, his trek down to the workplace to police the
referrals is the more than likely explanation, The Respondent
would argue that it was a coincidence, but I find that unlikely
and unbelievable.

In terms of Wright-Line, 1 believe that a violation has been
proven. Mantell’s investigation into compliance with referral
rules (and contract terms) is classic protected activity., As I have
found, the timing of the sudden denial of Mantell’s request to
review the out-of-work list raises an inference that the Respond-
ent knew of Mantell’s policing of the referral system and sug-
gests animus as the motive for the denial of his request. Neither
the evidence generally, nor the Respondent specifically, offers
any alternative explanation for the denial, much less one estab-
lishing that the Respondent would have denied Mantell access to
the out-of-work list on June 27, in the absence of his protected
activity. I find the violation as alleged.

The General Counsel also alleges that the Local Union’s
change in posting frequency of the out-of-work list, beginning
sometime in late June or early July, was motivated by Mantell’s
policing activity on June 26, and on that basis also violated Sec-
tion 8(b)(1)(A) of the Act. In short, the General Counsel alleges
that the Respondent’s move to post the out-of-work list on a
weekly basis—instead of members having to ask at the desk to
see it but being able to see updates daily—violated the Act. Tdo
not agree.

First, while the timing of the change to weekly posting came
after Mantell’s June 26 policing activity, unlike the June 27 in-
cident denying Mantell the out-of-work list, the change in post-
ing policy is otherwise credibly explained by the Respondent.
Neri explained that the change was made because of an uptick in
members viewing and photographing the list. Having them have
to involve a union secretary or Neri every time someone wanted
to see the list was disruptive and “an aggravation.” So the Union
began posting the updated list weekly and members could view,
take notes, or photograph the list without requiring a union sec-
retary to stop what he or she was doing and provide them the list.
This is plausible, and, in my view, a credible explanation. And,

2t Carpenters Local Union 370 (Eastern Contractors Assn,), 332
NLRB 174, 174-175 (2000).

of course, it benefitted members because with the list posted they
did not have to have assistance (i.e., consent) of the Local Union
to view the list—so the change was not entirely adverse. The
“adverse” part of the change was that members could now see
the changes in the list only weekly. The nexus between Man-
tell’s June 26 policing of the out-of-work list and this reasonable
policy change is quite thin. Notably, this change did not apply
just to Mantell. Indeed, even assuming, arguendo, that the Gen-
eral Counsel has met his initial Wright Line burden to show that
the Respondent was motivated to make this change in overall
policy based on Mantell’s protected activities, I find that with
Neri’s explanation the Respondent has demonstrated that it
would have made the change even absent Mantell’s going down
to the construction site to police the referral list on June 26.

I note that it is to be remembered that the General Counsel is
not alleging that the Union’s change in posting policy was a
breach of the duty of fair representation. He is also not alleging
that the change in policy was discriminatorily motivated by Man-
tell or other employees’ repeated requests to view the out-of-
work list. Nor could the General Counsel successfully maintain
such claims. Particularly in a nonexclusive hiring hall, where the
duty-of-fair representation does not apply,?! but even in an ex-
clusive hiring hall, there is no general “right” of members to view
the out-of-work list at any time, without regard to the Union’s
legitimate concerns and rationales. The Local Union’s effort to
avoid the disruption to staff of many requests to see the out-of-
work list by posting a weekly list is a good-faith, non-arbitrary,
non-discriminatory basis for its actions. See Operating Engi-
neers Local 181 (Maxim Crane Works), 365 NLRB No. 6, slip
op. at 5 & fin. 5 (2017) (in exclusive hiring hall, duty of fair rep-
resentation is violated only when access to out-of-work list de-
nied on arbitrary, discriminatory, bad-faith basis). In any event,
the General Counsel does not allege a breach of the duty of fair
representation or that the Union’s change in policy was moti-
vated by Mantell or employees® over-requesting of the out-of-
work list. I will recommend dismissal of this allegation.

CONCLUSIONS OF LAW

1. The Respondent Laborers’ International Union of North
America, Local Union No. 91 is a labor union within the mean-
ing of Section 2(5) of the Act.

2. The Respondent violated Section 8(b)(1)(A) of the Act, in
or about early November 2016, by threatening Charging Party
Ronald Mantell with internal union charges if he contacted the
National Labor Relations Board.

3. The Respondent violated Section 8(b)(1)(A) of the Act, on
or about June 27, 2017, by refusing to show Charging Party
Ronald Mantell the Local’s out-of-work list in retaliation for his
protected and concerted activity.

4. The unfair labor practices committed by Respondent affect
commerce within the meaning of Section 2(6) and (7) of the Act.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and
desist therefrom and to take certain affirmative action designed
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to effectuate the policies of the Act.

The Respondent, having unlawfully refused to show Ronald
Mantell the out-of-work list on June 27, 2017, must grant Ronald
Mantell’s request to examine the out-of-work referral list. If a
version of the out-of-work list as it existed on June 27, 2017,
when Mantell was denied his request to see the list, is saved or
retrievable, the Respondent must permit him to examine the list
as it existed on June 27, 2017.

The Respondent shall post an appropriate informational no-
tice, as described in the attached Appendix. This notice shall be
posted in the Respondent's offices or wherever the notices to
members are regularly posted for 60 days without anything cov-
ering it up or defacing its contents. In addition to physical post-
ing of paper notices, notices shall be distributed electronically,
such as by email, posting on an intranet or an internet site, and/or
other electronic means, if the Respondent customarily communi-
cates with its members by such means. Reasonable steps shall
be taken by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material. When the no-
tice is issued to the Respondent, it shall sign it or otherwise notify
Region 3 of the Board what action it will take with respect to this
decision.

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended?

ORDER

The Respondent, Laborers’ International Union of North
America, Local Union No. 91, Niagara Falls, New York, its of-
ficers, agents, and representatives, shall

1. Cease and desist from

(a) Threatening Ronald Mantell or any employee with repris-
als if he or she contacts the National Labor Relations Board.

(b) Refusing requests of Ronald Mantell or any members to
examine the out-of-work referral list in retaliation for protected
and concerted activity.

(c) In any like or related manner restraining or coercing em-
ployees in the exercise of the rights guaranteed them by Section
7 of the Act.

2. Take the following affirmative action necessary to effectu-
ate the policies of the Act:

(a) Grant Ronald Mantell’s request to examine the out-of-
work referral list. If a version of the out-of-work list as it existed
on June 27, 2017, when Mantell was denied in his request to see
the list, is saved or retrievable, permit him to examine the list as
it existed on June 27, 2017.

(b) Within 14 days after service by the Region, post at its Ni-
agara Falls, New York facility copies of the attached notice
marked “Appendix.”? Copies of the notice, on forms provided
by the Regional Director for Region 3, after being signed by the
Respondent’s authorized representative, shall be posted by the
Respondent and maintained for 60 consecutive days in conspic-
uous places, including all places where notices to members are
customarily posted. In addition to physical posting of paper

221f no exceptions are filed as provided by Sec. 102.46 of the Board’s
Rules and Regulations, the findings, conclusions, and recommended Or-
der shall, as provided in Sec. 102.48 of the Rules, be adopted by the
Board and all objections to them shall be deemed waived for all purposes.

notices, notices shall be distributed electronically, such as by
email, posting on an intranet or an internet site, and/or other elec-
tronic means, if the Respondent customarily communicates with
its members by such means. Reasonable steps shall be taken by
the Respondent to ensure that the notices are not altered, defaced,
or covered by any other material.

(c) Within 21 days after service by the Region, file with the
Regional Director for Region 3 a sworn certification of a respon-
sible official on a form provided by the Region attesting to the
steps that the Respondent has taken to comply.

IT 1S FURTHER ORDERED that the complaint is dismissed insofar
as it alleges violations of the Act not specifically found.

Dated, Washington, D.C. December 11, 2017

APPENDIX

Nortice To MEMBERS
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain on your behalf with
your employer

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

‘WE WILL NOT threaten you with reprisals for contacting the
National Labor Relations Board.

WE WILL NOT refuse to show you the out-of-work list in retal-
iation for your protected and concerted activities.

WE WILL NOT in any like or related manner restrain or coerce
you in the exercise of the rights listed above.

WE WILL grant Ronald Mantell’s request to examine the out-
of-work referral list and WE WILL, if a version of the out-of-work
list as it existed on June 27, 2017, when Mantell was denied in
his request to see the list, is saved or retrievable, permit him to
examine the list as it existed on June 27, 2017.

LLABORERS’ INTERNATIONAL UNION OF NORTH
AMERICA, LOCAL UNIONNO, 91

Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/03-CB-196682 by using the QR code be-
low. Alternatively, you can obtain a copy of the decision from
the Executive Secretary, National Labor Relations Board, 1015
Half Street, S.E., Washington, D.C. 20570, or by calling (202)
273-1940.

23 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the National
Labor Relations Board” shall read “Posted Pursuant to a Judgment of the
United States Court of Appeals Enforcing an Order of the National Labor
Relations Board.”
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National Labor Relations Board Decision and Order,
Dated August 12, 2019, as Reported at 368 NLRB No. 40.

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD
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UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
Laborers’ International Union of North America,
Local Union No. 91 (Scrufari Construction),
Petitioner Case No.:
V.
National Labor Relations Board,
Respondent.

PETITION FOR REVIEW OF DECISION AND ORDER OF
THE NATIONAL LABOR RELATIONS BOARD

Petitioners, Laborers’ International Union of North America, Local Union No. 91 (Scrufari
Construction), hereby petition the United States Court of Appeals for the Second Circuit for review
of, and respectfully request that the Court modify or set aside in its entirety, the Decision and Order
entered by Respondent National Labor Relations Board on August 12, 2019, in Cases 03-CB-

196682 and 03-CB-201412. A copy of the Decision and Order, reported at 368 NLRB No. 40, is

attached as Exhibit A.
Dated: September 9, 2019 BY: /s/Robert L. Boreanaz
Buffalo, New York Robert L. Boreanaz, Esq.

LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Petitioner

42 Delaware Ave., Suite 120

Buffalo, New York 14202

(716) 849-1333 ext. 483
rboreanaz@lglaw.com
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Laborers’ International Union of North America,
Local Union No. 91 (Scrufari Construction),

Petitioner Case No.:

v.
National Labor Relations Board,

Respondent.

PETITION FOR REVIEW OF DECISION AND ORDER OF
THE NATIONAL LABOR RELATIONS BOARD

NOTICE OF SERVICE OF PETITION FOR REVIEW AND LIST OF THOSE SERVED
Pursuant to Rule 15(c) of the Federal Rules of Appellate Procedure, Petitioner Laborers’
International Union of North America, Local Union No. 91 (Scrufari Construction), hereby
certifies that on September 9, 2019, in conjunction with the filing of its Petition for Review, it
caused copies of the Petition and this Notice to be served by delivering a copy of the same via
United States Postal Service, first class mail to:

Eric Duryea, Esq.
Counsel for the General Counsel
National Labor Relations Board Region 3
130 S. Elmwood Ave. Suite 630
Buffalo, NY 14202
(Additional electronic copy e-mailed to: Eric.Duryea@nlrb.gov)

Jesse Feuerstein, Esq.
Field Attorney
National Labor Relations Board Region 3
130 S. Elmwood Ave. Suite 630
Buffalo, NY 14202
(Additional electronic copy e-mailed to: Jesse Feuerstein@nlrb.gov)
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David Habenstreit, Esq.
Associate General Counsel
Appellate and Supreme Court Litigation Branch
Office of General Counsel
National Labor Relations Board
1015 Half Street SE
Washington, D.C. 20570-0001

Paul Murphy, Esq.
Regional Director
National Labor Relations Board Region 3
130 S. Elmwood Ave. Suite 630
Buffalo, NY 14202

David Turner
Acting Resident Officer/Compliance Officer
National Labor Relations Board, Region 3
Albany Resident Office
11A Clinton Avenue, Room 342
Albany, New York 12207
(Additional electronic copy e-mailed to: David. Turner@nlrb.gov)

Thomas Warda
Vice President
Scrufari Construction
3925 Hyde Park Blvd
Niagara Falls, NY 14305

Ronald J. Mantell
8030 Ashwood Dr.
Niagara Falls, NY 14304
(Additional electronic copy e-mailed to: ronmantell71 @gmail.com)

Dated: September 9, 2019 BY: /s/Robert L. Boreanaz

Buffalo, New York Robert L. Boreanaz, Esq.
LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Petitioner
42 Delaware Ave., Suite 120
Buffalo, New York 14202
(716) 849-1333 ext. 483
rboreanaz@]lglaw.com





